Real Property, Probate and Trust Law Section
Executive Council Meeting

Luminary Hotel
Fort Myers, Florida

Pursuant to Article VII, Section 4 of the Bylaws of the Section, Executive Council members may

participate electronically and vote using polling feature on Zoom.

November 6, 2021
9:00 am

VL.

VII.

Agenda

Presiding — Robert S. Swaine, Chair

Secretary’s Report — W. Cary Wright, Secretary

1. Motion to approve the minutes of the July 24, 2021 meeting of the Executive
Council held at the Breakers Hotel on Palm Beach. pp. 9 -33

2. Meeting Attendance.

Chair's Report — Robert S. Swaine, Chair

1. Thank you to our Sponsors!
2. Introduction and comments from Sponsors. pp. 34 - 36
3. Milestones.

4. Interim Actions Taken by the Executive Committee. pp. 37 - 68
5. 2021-2022 Executive Council meetings. p. 69
6. General Comments of the Chair.

Liaison with Board of Governors Report — Scott Westheimer

Chair-Elect's Report — Sarah S. Butters, Chair-Elect

1. 2022-2023 Executive Council meetings. p. 70

Treasurer's Report — Jon Scuderi, Treasurer

1. Statement of Current Financial Conditions. p. 71
2. Budget pp. 72 - 82

Director of At-Large Members Report — Steven H. Mezer, Director
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VIIL.

IX.

CLE Seminar Coordination Report — Sancha Brennan (Probate & Trust) &
Lee Weintraub (Real Property), Co-Chairs

1. Upcoming CLE programs and opportunities. p. 83

Legislation Committee — Wilhelmina Kightlinger and Larry Miller, Co-Chairs

X. Real Property Law Division Report — S. Katherine Frazier, Division Director

General Comments and Recognition of Division Sponsors.

Action Item:

1. Real Estate Leasing Committee — Brenda B. Ezell and Christopher A.

Sajdera, Co-Chairs

Motion to: (A) approve the creation of Florida Statutes Section 49.072
establishing a process to serve unknown parties in possession of real
property; (B) find that such legislative position is within the purview of the
RPPTL Section; and (C) expend Section funds in support of the proposed
legislative position. pp. 84 - 97

Information Item:

XI.

1. Condominium and Planned Development Committee — Joseph E. Adams
and Margaret “Peggy” A. Rolando, Co-Chairs

Update on Condominium Law and Policy Life Safety Advisory Task Force. pp.
98 - 276

Probate and Trust Law Division Report — John Moran, Division Director

General Comments and Recognition of Division Sponsors.

Action Items

1.

Trust Law Committee — Matt Triggs, Chair

Proposed amendments to § 736.0705, Fla. Stat. to clarify that a trust
instrument may, subject to minimum notice requirements, provide an
additional method by which a trustee may resign. pp. 277 - 283

Committee motion to:

(A) Support proposed amendments to section §736.0705(1), Fla. Stat. to
provide an additional method by which a trustee may resign; and making
clear that the options set forth in the statute are alternatives, each of which
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may operate exclusive of the others;

(B) find that such legislative position is within the purview of the RPPTL
Section; and

(C) expend Section funds in support of the proposed legislative position.

Information Item

1.

XiIl.

Ad Hoc Committee on Electronic Wills — Angela M. Adams, Chair
Potential committee motion for future consideration to (pp. 284 — 289):

(A) Support proposed legislation which would amend §117.201, Fla. Stat., to
create a definition of "witness" (when used as a noun) for purposes of remote

online notarization and witnessing of electronic documents.

(B) find that such legislative position is within the purview of the RPPTL
Section; and

(C) expend Section funds in support of the proposed legislative position.

Guardianship Law Revision Committee — Nick Curley, Stacey Rubel,
David Brennan, Co-Chairs

Update on status of guardianship code revision. pp. 290 - 561

General Standing Division Report — Sarah S. Butters, Chair-Elect

Action Items:

1.

Fellows — Chris Sajdera, Chair

The RPPTL Fellows is a two-year program that encourages the involvement
of attorneys from diverse backgrounds that are traditionally
underrepresented in the law and the Section. One of the main benefits of the
Fellows program is the dialogue and professional relationship development
that occurs during the activities of the in-person meetings. Currently, Fellows
are each allocated $2,500 per year to defray the costs of attendance at the
in-state meetings. Due to COVID, many hotel and travel expenses have
increased, making the stipend insufficient. Accordingly, the Fellows
committee is seeking a stipend increase as follows:

A. Motion to increase each Fellow’s stipend by $500 per year, from
the current $2,500 to $3,000 annually, effective for Fellows as of
the 2021-2022 bar year.

As part of the Section’s Strategic Plan, the goals and description of
the Fellows program was reviewed with an eye towards highlighting
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participation and involvement by Fellows. In furtherance of that goal,
the Fellows committee undertook a review of their mission statement
and long term goals, and propose the following revisions to the
Mission Statement.

B. Motion to approve the revised Mission Statement. (p. 52)

Information Item:

XiIil.

1.

2,

Liaison with Clerks of the Court — Laird A. Lile
Liaison with TFB Pro Bono committee — Lorna Brown-Burton

Law School Mentoring and Programming Committee — Johnathan
Butler, Chair

Fellows — Chris Sajdera, Chair
Professionalism & Ethics Committee — Andrew B. Sasso, Chair

Ethics Podcast

Ad Hoc Revocable Transfer on Death Committee — Christopher Smart

and Stephen Kotler, Co-Chairs

Probate and Trust Law Division Committee Reports — John Moran, Division

Director

1. Ad Hoc ART Committee — Alyse Reiser Comiter, Chair; Jack A. Falk and
Sean M. Lebowitz, Co-Vice Chairs

2. Ad Hoc Committee on Electronic Wills — Angela McClendon Adams,
Chair; Frederick “Ricky” Hearn and Jenna G. Rubin, Co-Vice Chairs

3. Ad Hoc Guardianship Law Revision Committee — Nicklaus J. Curley,
Stacey B. Rubel and David C. Brennan, Co-Chairs; Sancha Brennan, Vice
Chair

4, Ad Hoc Study Committee on Due Process, Jurisdiction & Service of
Process — Barry F. Spivey, Chair; Sean W. Kelley and Shelly Wald Harris,
Co-Vice Chairs

5. Ad Hoc Study Committee on Professional Fiduciary Licensing —
Angela McClendon Adams, Chair; Yoshimi Smith, Vice Chair

6. Asset Protection — Michael Sneeringer, Chair; Richard R. Gans and
Justin Savioli, Co-Vice-Chairs

7. Attorney/Trust Officer Liaison Conference — Cady L. Huss, Chair; Tae
Kelley Bronner, Stacey L. Cole (Corporate Fiduciary), Michael Rubenstein,
Gail G. Fagan, Mitchell A. Hipsman and Eammon W. Gunther, Co-Vice
Chairs

8. Charitable Planning and Exempt Organizations Committee — Seth

Page 4 of 8
4



XIv.

Kaplan, Chair; Kelly Hellmuth and Denise S. Cazobon, Co-Vice-Chairs

9. Elective Share Review Committee — Jenna G. Rubin, Chair; Cristina
Papanikos and Lauren Y. Detzel, Co-Vice-Chairs

10. Estate and Trust Tax Planning — Robert L. Lancaster, Chair; Richard N.
Sherrill and Sasha Klein, Co-Vice Chairs

11.  Guardianship, Power of Attorney and Advanced Directives — Stacy B.
Rubel, Chair; Elizabeth M. Hughes, Caitlin Powell and Jacobeli Behar, Co-
Vice Chairs

12. IRA, Insurance and Employee Benefits — Alfred J. Stashis, Co-Chairs;
Charles W. Callahan, Il and Rachel B. Oliver, Co-Vice-Chairs

13. Liaisons with ACTEC — Elaine M. Bucher, Tami F. Conetta, Thomas M.
Karr, Shane Kelley, Charles |. Nash, L. Howard Payne and Diana S.C.

Zeydel

14. Liaisons with Elder Law Section — Travis Finchum and Marjorie E.
Wolasky

15. Liaisons with Tax Section — William R. Lane, Jr., Brian Malec and Brian
C. Sparks

16. Liaison with Professional Fiduciary Council — Darby Jones

17. OPPG Delegate — Nick Curley

18. Principal and Income — Edward F. Koren and Pamela O. Price, Co-
Chairs, Joloyon D. Acosta and Keith B. Braun, Co-Vice Chairs

19. Probate and Trust Litigation — J. Richard Caskey, Chair; Angela M. —
Adams, James R. George and R. Lee McElroy, IV, Co-Vice Chairs

20. Probate Law and Procedure — M. Travis Hayes, Chair; Benjamin F.
Diamond, Cady Huss, Cristina Papanikos and Theodore S. Kypreos, Co-
Vice Chairs

21. Trust Law — Matthew H. Triggs, Chair; Jennifer J. Robinson, David J.
Akins, Jenna G. Rubin, and Mary E. Karr, Co-Vice Chairs

22. Wills, Trusts and Estates Certification Review Course — Rachel
Lunsford, Chair; J. Allison Archbold, Eric Virgil, and Jerome L. Wolf, Co-
Vice Chairs

Real Property Law Division Committee Reports — S. Katherine Frazier,
Division Director

1. Attorney Banker Conference — E. Ashley McRae, Chair; Kristopher E.
Fernandez, R. James Robbins, Jr. and Salome J. Zikakis, Co-Vice Chairs

2. Commercial Real Estate — Jennifer J. Bloodworth, Chair; E. Ashley
McRae, Eleanor W. Taft and Alexandra D. Gabel, Co-Vice Chairs
3. Condominium and Planned Development — Joseph E. Adams and

Margaret “Peggy” A. Rolando, Co-Chairs; Alexander B. Dobrev and Allison
L. Hertz, Co-Vice Chairs

4. Condominium and Planned Development Law Certification Review
Course — Jane L. Cornett and Christine M. Ertl, Co-Chairs; Allison L. Hertz,
Vice Chair

5. Construction Law — Reese J. Henderson, Jr., Chair; Sanjay Kurian, Bruce
D. Partington and Elizabeth B. Ferguson, Co-Vice Chairs

6. Construction Law Certification Review Course — Elizabeth B.
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XV.

10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

Ferguson, Chair; Gregg E. Hutt and Scott P. Pence, Co-Vice Chairs
Construction Law Institute — Jason J. Quintero, Chair; Deborah B.
Mastin and Brad R. Weiss, Co-Vice Chairs

Development & Land Use Planning — Colleen C. Sachs, Chair; Jin Liu
and Lisa B. Van Dien, Co-Vice Chairs

Insurance & Surety — Michael G. Meyer and Katherine L. Heckert, Co-
Chairs; Mariela M. Malfeld, Vice Chair

Liaisons with FLTA — Alan K. McCall and Melissa Jay Murphy, Co-Chairs;
Alan B. Fields and James C. Russick, Co-Vice Chairs

Real Estate Certification Review Course — Manuel Farach, Chair; Martin
S. Awerbach, Lloyd Granet, Laura M. Licastro and Jason M. Ellison, Co-Vice
Chairs

Real Estate Leasing — Brenda B. Ezell and Christopher A. Sajdera, Co-
Chairs; Kristen K. Jaiven, Co-Vice Chair

Real Property Finance & Lending — Richard S. Mclver, Chair; Deborah
B. Boyd and Jason M. Ellison, Co-Vice Chairs

Real Property Litigation — Michael V. Hargett, Chair; Amber E. Ashton,
Manuel Farach and Shawn G. Brown, Co-Vice Chairs

Real Property Problems Study — Anne Q. Pollack, Chair; Susan K.
Spurgeon, Adele |. Stone and Brian W. Hoffman, Co-Vice Chairs
Residential Real Estate and Industry Liaison — Nicole M. Villarroel,
Chair; Louis E. "Trey" Goldman, James A. Marx and Kristen K. Jaiven, Co-
Vice Chairs

Title Insurance and Title Insurance Liaison — Brian W. Hoffman, Chair;
Leonard F. Prescott, IV, Jeremy T. Cranford, Christopher W. Smart and
Michelle G. Hinden, Co-Vice Chairs

Title Issues and Standards — Rebecca L.A. Wood, Chair; Robert M.
Graham, Karla J. Staker and Amanda K. Hersem, Co-Vice Chairs
American College of Real Estate Lawyers (ACREL) Liaison — Martin A.
Schwartz and William P. Sklar, Co-Chairs

American College of Construction Lawyers (ACCL) Liaison — George
J. Meyer, Chair

General Standing Division Committee Reports — Sarah S. Butters, General

Standing Division Director and Chair-Elect

1.
2.
3

Ad Hoc RTOD — Steve Kotler and Chris Smart, Co-Chairs

Ad Hoc Remote Notarization — E. Burt Bruton, Jr., Chair

Amicus Coordination — Kenneth B. Bell, Gerald B. Cope, Jr., Robert W.
Goldman and John W. Little, Ill, Co-Chairs

Budget — Jon Scuderi, Chair; Tae Kelley Bronner. Linda S. Griffin, and
Pamela O. Price, Co-Vice Chairs

CLE Seminar Coordination — Lee Weintraub and Sancha Brennan, Co-
Chairs; Alexander H. Hamrick, Hardy L. Roberts, Ill, Paul E. Roman
(Ethics), Silvia B. Rojas, and Stacy O. Kalmanson, Co-Vice Chairs
Convention Coordination — Tae Kelley Bronner and Stacy O.
Kalmanson, Co-Chairs

Disaster and Emergency Preparedness and Response — Brian C.
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12.

13.

14.

15.

16.
17.
18.

19.

20.

Sparks, Chair; Colleen Coffield Sachs and Michael Bedke, Co-Vice Chairs
Fellows — Christopher A. Sajdera, Chair; Christopher Barr, Bridget
Friedman and Angela K. Santos, Co-Vice Chairs

Florida Electronic Filing & Service — Rohan Kelley, Chair

Homestead Issues Study — Jeffrey S. Goethe, Chair; Amy B. Beller,
Michael J. Gelfand, Melissa Murphy and Jeff Baskies, Co-Vice Chairs

Information Technology & Communication — Hardy L. Roberts Ill,Chair;
Erin H. Christy, Alexander B. Dobrev, Jesse B. Friedman, Michael A.
Sneeringer, Sean Lebowitz, Terrance Harvey and Jordan Haines, Co-Vice
Chairs

A. Law School Programing — Johnathan Butler, Chair; Phillip
Baumann, Guy Storms Emerich, Kymberlee Curry Smith and Kristine L.
Tucker, Co-Vice Chairs

Legislation — Larry Miller (Probate & Trust) and Wilhemina Kightlinger
(Real Property), Co-Chairs; Grier Pressley and Nick Curley (Probate &
Trust), Chris Smart, Manuel Farach and Arthur J. Menor (Real Property),
Co-Vice Chairs

Legislative Update (2020-2021) — Brenda Ezell, Chair; Theodore Stanley
Kypreos, Gutman Skrande, Jennifer S. Tobin, Kit van Pelt and Salome J.
Zikakis, Co-Vice Chairs

Legislative Update (2021-2022) — Brenda Ezell, Chair; Theodore Stanley
Kypreos, Gutman Skrande, Jennifer S. Tobin, Kit van Pelt and Salome J.
Zikakis, Co-Vice Chairs

Liaison with:

a. American Bar Association (ABA) — Robert S. Freedman, Edward F.
Koren, George J. Meyer and Julius J. Zschau

Clerks of Circuit Court — Laird A. Lile

FLEA / FLSSI — David C. Brennan and Roland D. “Chip” Waller
Florida Bankers Association — Mark T. Middlebrook and Robert Stern
Judiciary —Judge Mary Hatcher, Judge Hugh D. Hayes, Judge
Margaret Hudson, Judge Bryan Rendzio, Judge Mark A. Speiser,; and
Judge Michael Rudisill

Out of State Members — Nicole Kibert Basler, John E. Fitzgerald, Jr.,
and Michael P. Stafford

TFB Board of Governors — Scott Westheimer

TFB Business Law Section — Gwynne A. Young and Manuel Farach
TFB CLE Committee — Sancha Brennan

TFB Council of Sections — Robert S. Swaine and Sarah Butters

TFB Pro Bono Legal Services — Lorna E. Brown-Burton

Long Range Planning — Sarah Butters, Chair

Meetings Planning — George J. Meyer, Chair

Membership and Inclusion — Annabella Barboza and S. Dresden
Brunner, Co-Chairs; Erin H. Christy, Vinette D. Godelia, Jennifer L. Grosso,
Tattiana Stahl, and Roger A. Larson, Co-Vice Chairs

Model and Uniform Acts — Patrick J. Duffey and Richard W. Taylor, Co-
Chairs; Adele |. Stone, Chris Wintter, and Benjamin Diamond, Co-Vice
Chair

Professionalism and Ethics — Andrew B. Sasso, Chair; Elizabeth A.

Q20T
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XVI.

21.

22,

23.

24,
25.

Bowers, Alexander B. Dobrev, Rt. Judge Celeste Hardee Muir, and Laura
Sundberg, Co-Vice Chairs

Publications (ActionLine) — Jeffrey Baskies and Michael A. Bedke, Co-
Chairs (Editors in Chief); Richard D. Eckhard, Jason M. Ellison, George D.

Karibjanian, Keith S. Kromash, Daniel L. McDermott, Jeanette Moffa
Wagener, Paul E. Roman, Daniel Siegel, Co-Vice Chairs

Publications (Florida Bar Journal) — J. Allison Archbold (Probate &
Trust) and Homer Duvall, Il (Real Property), Co-Chairs; Marty J. Solomon
and Mark Brown (Editorial Board — Real Property), Brandon Bellew,
Jonathan Galler and Brian Sparks (Editorial Board — Probate & Trust),Co-
Vice Chairs

Sponsor Coordination — Bill Sklar, Chair; Patrick C. Emans, Marsha G.
Madorsky, Jason J. Quintero, J. Michael Swaine, Alex Hamrick, Rebecca
Bell, and Arlene C. Udick, Co-Vice Chairs

Strategic Planning —Sarah Butters and Robert Swaine, Co-Chairs
Strategic Planning Implementation — Robert Freedman, Michael J.
Gelfand Michael A. Dribin, Deborah Goodall, Andrew M. O'Malley and
Margaret A. “Peggy” Rolando, Co-Chairs

Adjourn: Motion to Adjourn.
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Real Property, Probate and Trust Law
Section Executive Council Meeting

The Breakers

Palm Beach, Florida
Pursuant to Article VII, Section 4 of the Bylaws of the Section, Executive Council members
may participate electronically and vote using polling feature on Zoom.

July 24, 2021
9:45 am

Agenda
I Presiding — Robert S. Swaine, Chair

1. The Chair called the meeting to order at 9:57 a.m. The Chair welcomed
those in person as well as those on Zoom. Immediately thereafter the
presentation of the first annual Death vs. Dirt Beach Olympics trophy was
presented by former Chair, Bill Hennessey, to the death team to the
Olympic theme song and a lukewarm applause by those attending.

Il Secretary’s Report — Wm. Cary Wright, Secretary
1. A motion was made, and seconded, to approve the minutes of the June 5,
2021 meeting of the Executive Council held at the JW Marriott in Marco
Island. The Motion passed.

1. Chair's Report — Robert S. Swaine, Chair

1. The Chair recognized and thanked the Section’s General sponsors and the
Friends of the Section.

General Sponsors

Attorneys’ Title Fund Services, LLC
WFG National Title Insurance Co.
Management Planning, Inc.

JP Morgan
Old Republic National Title Insurance Company

Westcor Land Title Insurance

First American Title Insurance Company



Attorneys’ Title Fund Services, LLC
Fidelity National Title Group
Stout Risius Ross, Inc.
Guardian Trust
The Florida Bar Foundation

Stewart Title

The Friends of the Section

Business Valuation Analysts, LLC
CATIC
Cumberland Trust
Fiduciary Trust International of the South
Heritage Investment
North American Title Insurance Company
Probate Cash
Title Resources Guaranty Company
Valuation Services, Inc.
Wells Fargo Private Bank

2. David Shanks thanked the Section on behalf of Stewart Title.
3. Carlos Batlle thanked the Section on behalf of JP Morgan.

4, Melissa Murphy thanked the Section on behalf of Attorneys’ Title Fund
Services, LLC.

5. The Chair announced the Section milestone of the birth of a baby girl to Erin
and Doug Christy.

6. The Chair recognized our special members in attendance.
Scott Westheimer addressed the attendees and gave his report as the Board
of Governors Liaison, which is discussed further in the minutes. Scott noted
that he is running for President-Elect of The Florida Bar.
Lorna Brown-Burton spoke, talked about the Florida Bar Foundation and
encouraged all to get involved. She is also running for President-Elect of The
Florida Bar.

7. The Interim Actions Taken by the Executive Committee. Bob noted no
Interim Actions had been taken since the last Executive Council meeting.
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V.

8. 2021-2022 Executive Council meetings. Bob noted the 2021-2022 Executive
Council meeting listed in the Agenda Packet as follows:

July 21 — 25, 2021 The Breakers
Palm Beach, Florida

November 3 — 7, 2021 Luminary Hotel & Co.
Fort Myers, Florida

March 2 — March 6, 2022 Hotel Bennett
Charleston, South Carolina

March 30 — April 2, 2022 AC Hotel by Marriott Tallahassee (contract
pending)
Tallahassee, Florida

June 1 — June 5, 2022 Hawks Cay Resort
Duck Key, Florida

Liaison with Board of Governors Report — Scott Westheimer

Scott Westheimer gave the following report from The Florida Bar Board of
Governors (“BOG”).

The Bar's Budget outperformed its projections due to the success of the Bar's
investments. Therefore, there will be no dues increase in the foreseeable future.

President Tanner outlined the detailed process that the Board of Governors will
undertake to evaluate the report and recommendations from the Supreme Court’s
Special Committee to Improve the Delivery of Legal Services. The Board will have
specially set meetings on September 8" and October 26! to hear from the Special
Committee and present questions. The BOG is seeking input from its members and
the Section. The BOG will meet in November 2021 to determine its response to the
report, which it will present to the Florida Supreme Court.

The COVID-19 Pandemic Recovery Task Force continues to study issues regarding
remote work and potential related rules changes. Also, it will start to study feasibility
of online dispute resolution platforms for civil cases valued at $1,000 or less.

The BOG Technology Committee is studying the feasibility of the Bar offering the
free technology IT Help Line to its members after the tremendous success of the
beta test program.

The Bar's Special Committee on Professionalism, which is being chaired by
President-Elect Lesser, had its first meeting. The Special Committee will be
reviewing every aspect of how the Bar educates, establishes rules, and enforces
professionalism.
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V.

VI.

VII.

VIII.

Chair-Elect's Report — Sarah S. Butters, Chair-Elect

1. The Chair-Elect directed our members to the 2022-2023 Executive Council
meetings and provided some updates.

July 21 — 24, 2022 The Breakers
Palm Beach, Florida

September 28 — October 2, 2022 Opal Sands Harborside
Bar Harbor, Maine

December 8 — 12, 2022 Four Seasons
Orlando, Florida

February 22 — 26, 2023 Sandestin Gold and Beach Resort
Destin, Florida

June 1 -4, 2023 Opal Sands Delray (contract
pending)

Delray Beach, Florida

2. She thanked the past chairs for her inspiration for the locations which are
contained in the agenda materials.

3. She called Jim Russick from Old Republic Title to the podium. Jim thanked
the Section for allowing Old Republic Title to be a sponsor.

Treasurer's Report — Jon Scuderi, Treasurer

Steve Mezer stepped in for Jon Scuderi and provided the Treasurer’s Report, noting
that the Section is in a strong financial position, in part, due to the prior Treasurer.
He also recognized the CLE committee and thanked all the CLE speakers from this
year.

Director of At-Large Members Report — Steven H. Mezer, Director

Steve Mezer recognized all of the lead ALMS. He noted that there are 69 ALMs and
they had a great 1-hour meeting. He noted that Colleen Sachs and Arlene Udick are
doing a spectacular job updating the ALMs webpage.

Steve also recognized Hung Nguyen for the ALMs project with legal services in the
Miami-Dade area.

CLE Seminar Coordination Report — Sancha Brennan (Probate & Trust) &
Lee A. Weintraub (Real Property), Co-Chairs

Sancha Brennan welcomed Lee Weintraub as the new Co-Chair for the RP side. She
introduced the members of the CLE Subcommittee:
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IX.

Alex Hamrick
Paul Roman
Stacy Kalmanson
Silvia Rojas
Hardy Roberts

Sancha thanked Brenda Ezell and the Legislative Update Team who received a
welcome round of applause from those in attendance. The applause was much
louder and more heartfelt than the applause given to the recipients of the First Annual
Death vs. Dirt Beach Olympics.

Sancha mentioned the online on-demand catalog of the 55 plus programs on the
RPPTL website. She also encouraged new leaders to attend the Leaders Training
Program upcoming on August 18, 2021.

Leqgislation Committee — Wilhelmina Kightlinger and Larry Miller, Co-Chairs

Willie Kightlinger gave the Legislation Committee report from Zoom. She and Larry
Miller are the new Co-Chairs of the Legislation Committee. She reminded the Chairs
and Vice-Chairs of the early Legislative session next year and that requests for
information and feedback from the legislative lobbyist should be turned around
quickly.

Larry Miller reminded the attendees that the Legislative forms are fluid at this time,
and are changing, but the new forms will be updated to the website, once approved
by The Florida Bar. He reminded people to email or call Willie if they have any
questions regarding the new forms.

General Standing Division Report — Sarah S. Butters, Chair-Elect

Sarah called Len Prescott of First American up to address the attendees. Len
announced that First American created a 4-month long program to train 19
candidates — similar to a semester of school, in the work place. Len reported the
success of the program.

Action Items:

1. Legislative Team Contract Approval:

Members of the Dean Mead & Dunbar firm were asked to exit the room while
the Council discussed the following Motion to:

(A) approve the Legislative Advisory Agreement with Dean Mead & Dunbar
for the years beginning September 1, 2021 and ending August 31, 2023; and

(B) expend Section funds in furtherance of the Agreement.

Motion was unanimously approved.
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Information Items:

1.

Liaison with Clerks of the Court — Laird A. Lile

Laird’s report focused on a decision of the Florida Supreme Court that came
down on July 1, 2021, regarding confidential information. The Court ruled that
the burden to keep information confidential is on the attorney, not the Clerk of
Court.

Laird reminded everyone to be much more mindful that if you are in the Circuit
Court arena, it is your responsibility to keep confidential information
confidential.

Liaison with TFB Pro Bono committee — Lorna Brown-Burton

Lorna Brown-Burton gave the update on the Pro Bono committee. She
informed the attendees that there were changes made to the Circuit
Handbook, which should be finalized by September 2021.

Law School Mentoring and Programming Committee — Johnathan
Butler, Chair

Johnathan gave his report by Zoom. The committee had a Zoom
meeting on Monday, July 12, 2021. They are considering collecting
and posting law student resumes on line. The committee decided that
as law students join or renew as RPPTL law student members that the
committee will collect resumes and post them on the committee
website for Section members to view/access.

They are also discussing ways to reach out to law students by Zoom,
continuing to hold educational sessions such as a “Day in the Life of a
Real Estate and/or Probate/Estate Lawyer.”

They are also working with Arlene Udick on writing articles for
ActionLine.

They are requesting assistance in conducting mock interviews with
students for the University of Miami law students. These interviews
were held on Wednesday, August 4, Thursday, August 5 and Friday,
August 6 via Zoom with RPPTL members participating. We are
working with other Florida law schools to schedule further mock
interviews virtually in the Fall 2021.

Law School Student Council has met quarterly via Zoom on Monday,
March 8, 2021; Wednesday, June 9, 2021 and the next meeting is
Wednesday, September 8, 2021 from 5-6pm.

The committee name change to “Law School Programing Committee”
was considered and approved by the committee and will be presented
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to the Executive Council in the future.

Fellows — Chris Sajdera, Chair

Chris gave his report by Zoom. He introduced the newest Fellows class:
First Year

Real Property:

Melissa Martinez Hernandez
Shayla Michelle Johnson Mount

Probate:
Taniquea Reid
Amanda Cummins

And introduced the second year Fellows class:
Second Year

Probate:
Lilleth Bailey
Nicole S. Bell

Real Estate:
Terrence L. Harvey
Erin Miller-Meyers

Professionalism & Ethics Committee — Andrew B. Sasso, Chair

Andy gave the report and played a podcast from the RPPTL Professionalism
and Ethics Committee Podcast. The title of the podcast was based on
Andreas vs. Impact Pest Management, Inc. 157 So.3d. 442 (Fla. 2d DCA
2015) and titled:

Chapter 2 — Got Me, No - Got You.
A lawyer’s duty of candor

A lawyer should never allow their silence to mislead anyone.

Ad Hoc Revocable Transfer on Death Committee — Christopher Smart
and Stephen Kotler, Co-Chairs

Chris Smart gave the report. The idea is to give legal certainty to
revocable transfer or death situations. He noted that the committee has
met two or three times and is working through policy considerations and
proposed legislation, and hopes to have a work product for consideration
in the near future for the Section.
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Xl Real Property Law Division Report — S. Katherine Frazier, Division Director

Katherine recognized and thanked the following Real Property Committee
Sponsors:

Committee Sponsors

AmTrust Financial Services
Residential Real Estate and Industry Liaison

Attorneys’ Title Fund Services, LLC
Commercial Real Estate; Real Estate Leasing

Attorneys’ Real Estate Councils of Florida, Inc.
Residential Real Estate and Industry Liaison

CATIC
Real Property Finance and Lending

First American Title

Condominium and Planned Development; Real Property Problems Study

Action Items:

1.

Real Property Finance & Lending Committee — Richard S. Mclver, Chair

Motion to approve the First Supplement to the Report on Third-Party Legal
Opinion Customary Practice in Florida. The Section previously adoptedthe
report on Third-Party Legal Opinion Customary Practice in Florida and has
worked in connection with the Business Law Section to create the First
Supplement.

The Motion was presented by Kip Thornton, and was approved unanimously.
The Florida Bar Florida Realtor — Attorney Joint Committee — Fred Jones

Motion to approve the 2021 revisions to The Florida Realtors and The Florida
Bar (“FR/BAR”) forms submitted by the Florida Realtor-Attorney Joint
Committee, as follows: Residential Contract for Sale and Purchase; “As-Is”
Residential Contract for Sale and Purchase; and the following
Comprehensive Riders to the Residential Contract(s) For Sale and
Purchase: Rider B. Homeowners’ Association/Community Disclosure (Part
B.2(b) & (c)); Rider E. Federal Housing Administration (FHA)/U.S.
Department of Veterans Affairs (VA)); Rider I. Mold Inspection [New]; Rider

L. Right to Inspect and Right to Cancel, Rider T. Pre-Closing Occupancy by
Buyer; Rider U. Post-Closing Occupancy by Seller; Rider V. Sale of Buyer’s
Property; Rider W. Back-Up Contract; Rider DD. Seasonal and Vacation
Rentals After Closing [New]; and Rider EE. Property Assessed Clean Energy
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(PACE) Rider [New].

Fred Jones presented the Motion, which was seconded by Steve Mezer. The
Motion was approved unanimously.

Information Item:

1.

Real Estate Leasing Committee — Brenda B. Ezell, Chair

Consideration of legislation creating Florida Statutes Section 49.072
establishing a process to serve unknown parties in possession of real
property.

Mark Brown addressed the attendees with a very short story about his son,
who often visited his grandfather when he was around 5 years old.
Grandfather eats an olive and looks at his son and says “it's so good.”
Grandson eats an olive out of the bowl and spits it out, making an awful face.
Fast forward about 30 years, Grandfather is now 97 and is at the table with
grandson who is about 37 years old. Grandfather eats an olive out of the
bowl and says “Oh, this is so good.” Grandson takes an olive out of the bowl,
spits it out and cries. Grandfather says “what's wrong my grandson?”
Grandson replies “You keep getting all the good olives!” Raucous applause
ensued.

Mark then explains the problem is there is no statute authorizing a summons
to be issued on unknown parties in possession. The subcommittee is
endeavoring to create a new statute authorizing such summonses and
specifying how service will be made on them.

The Subcommittee members are Brenda Ezell, Chip Waller, Kris Fernandez,
Jeremy Cranford, Kristen Jaiven, Terrence Harvey, and Christopher
Sajdera.

The Subcommittee is hopeful that they can move forward with an Action Item
at the next Executive Council meeting in November, 2021.

Condominium and Planned Development Committee Information Item on
Surfside/Champlain Towers Collapse Task Force

Peggy Rolando gave a report on the subcommittee that was formed to study
and give recommendations regarding the Sunrise Collapse. Bill Sklar is
chairing the subcommittee, which is comprised of the following:

William Sklar-Chair - Tallahassee
Peter Dunbar - Tallahassee

Ivette Blanch - Coral Gables

Jose Rodriguez - Miami
Christopher Davies - Naples
Michael Gelfand - West Palm Beach
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Joseph Adams - Fort Myers, Ex Officio
Margaret “Peggy” Rolando - Miami, Ex Officio

The mission statement of the Task Force follows:

Mission: To engage in information-gathering and fact-finding through the
review of all aspects of Florida condominium law, development, construction,
association operations, and maintenance to determine if changes or additions
to legislation and/or regulation could prevent or minimize the likelihood of
another tragedy like the Champlain Towers South condominium collapse, or
similar tragedies in the future. The Task Force is not a decision-making
authority and will not be investigating the cause of the Champlain Towers
South building collapse, but instead is intended to serve as a resource to
legislative and regulatory agencies as they address this tragedy.

Katherine Frazier then closed her Real Property Division report by
introducing Teresa Chiotti of Westcor Land Title Insurance Company.
Teresa thanked the Section.
Xll. Probate and Trust Law Division Report — John Moran, Division Director
John thanked the following Probate Law Division Committee Sponsors:
BNY Mellon Wealth Management -
Estate and Trust Planning; IRA, Insurance and Employee Benefits
Business Valuation Analysts, LLC -

Trust Law

Coral Gables Trust -
Probate and Trust Litigation; Probate Law Committee

Grove Bank and Trust -
Guardianship and Advanced Directives

Kravit Estate Appraisal -
Estate and Tax Planning

Management Planning, Inc. -
Estate and Tax Planning

Northern Trust -
Trust Law

Action Items:

1. Probate Law Committee — Travis Hayes, Chair
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Codification of case law on satisfaction of independent action requirements
where Personal Representative is timely substituted into pending action.

Motion to:

@

®)

Support proposed amendments to § 733.705(5), Fla. Stat. (Payment of
and objection to claims) to codify existing case law such that the
requirement to bring an independent action is satisfied if, within 30
days of the filing of an objection to the claim: a motion to substitute the
fiduciary is filed in the pending action; an order substituting the
fiduciary is entered in the pending action; such other procedure as may
exist is initiated to substitute the fiduciary in the pending action; or the
timely filing of an arbitration is made when the decedent has entered
into an agreement during lifetime which provides for mandatory
arbitration relating to the claim, or arbitration is required by the
decedent’s will or trust;

Find that such legislative position is within the purview of the RPPTL
Section; and

Expend Section funds in support of the proposed legislative position.

Since the motion came from a Committee, a second was not required.
Discussion ensued. On behalf of the Committee, Travis proposed, and
the Executive Council unanimously approved, a revision in the body of
the proposed legislation contained in the Executive Council Agenda
materials, changing the references to a “personal representative” being
substituted as a party in a pending case. The proposed legislation now
references a “proper party” being substituted. This is the term used in
Rule 1.260 of the Florida Rules of Civil Procedure, so the change was
made to be consistent with the Rule. The change will be made at lines
38, 40, 42, 58, 59 and 61-62 (based on the version included in the
Executive Council agenda materials).

Estate & Trust Planning Committee — Robert L. Lancaster, Chair

Rob Lancaster and Burt Bruton provided the background of the Action Item.

Motion to:

@

Support amendment of FS §201.02(4) (documentary stamp tax) to
create express statutory authority for existing Florida Administrative
Code Rule 12B-4.013(28) regarding transfers of real property interests
to or from trustees of written trusts under Chapter 689, including
revocable trusts;

Find that such legislative position is within the purview of the RPPTL
Section; and

Expend Section funds in support of the proposed legislative position.

19



Discussion ensued. A motion to waive the by-law requirement of giving 1-
week notice was made by Deborah Boje. The motion to waive the rule was
passed with a lone dissent.

Subsequently, the Committee Motion to support amendment of FS §201.02(4)
was approved unanimously.

Information Item:
1. Trust Law Committee — Matthew Triggs, Chair

Proposed amendments to § 736.0705, Fla. Stat., to clarify that a trust
instrument may, subject to minimum notice requirements, provide an
additional method by which a trustee may resign.

Matt Triggs explained that the statute provides there is a 30-day period that
must expire before a trustee can resign. The committee believes that if the
trust documents provide for a shorter period for resignation, the trustee
should be able to resign in accordance with the trust requirement.

Xlll.  Adjourn: Motion to Adjourn was made and passed unanimously.

/s/ Wm. Cary Wright

Wm. Cary Wright
Secretary
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Thank you to Our General Sponsors

App Sponsor WEFG National Title Insurance Co. Joseph J. Tschida itschida@wfgnationaltitle.com
Thursday Grab and Go Lunch Management Planning, Inc. Roy Meyers rmeyers@mpival.com
Thursday Night Reception JP Morgan Carlos Batlle carlos.a.batlle@jpmorgan.com
Thursday Night Reception Old Republic Title Jim Russick russick@oldrepublictitle.com
Friday Reception Westcor Land Title Insurance Company Sabine Seidel sseidel@wltic.com

Friday Night Dinner First American Title Insurance Company Alan McCall Amccall@firstam.com

Spouse Breakfast Attorneys Title Fund Services, LLC Melissa Murphy mmurphy@thefund.com

Real Property Roundtable Fidelity National Title Group Karla Staker Karla.Staker@fnf.com
Probate Roundtable Stout Risius Ross Inc. Kym Kerin kkerin@srr.com

Probate Roundtable Guardian Trust Ashley Gonnelli ashley@guardiantrusts.org
Executive Council Meeting Sponsor The Florida Bar Foundation Michelle Fonseca mfonseca@flabarfndn.org
Executive Council Meeting Sponsor Stewart Title David Shanks laura.licastro@stewart.com
Overall Sponsor/Leg. Update Attorneys Title Fund Services, LLC Melissa Murphy mmurphy@thefund.com
Overall Sponsor/Leg. Update Attorneys Title Fund Services, LLC Melissa Murphy mmurphy@thefund.com
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Thank you to Our Friends of the Section

Business Valuation Analysts, LLC Tim Bronza tbronza@bvanalysts.com

CATIC Christopher J. Condie ccondie@catic.com

Cumberland Trust Eleanor Claiborne eclaiborne@cumberlandtrust.com
Fiduciary Trust International of the South Vaughn Yeager vaughn.yeager@ftci.com

Heritage Investment Joe Gitto jgitto@heritageinvestment.com
North American Title Insurance Company Jessica Hew jhew@natic.com

Probate Cash Karen Iturrino karen@probatecash.com

Title Resources Guaranty Company Amy Icenogle Amy.Icenogle@titleresources.com
Valuation Services, Inc. Jeff Bae Jeff@valuationservice.com

Wells Fargo Private Bank Johnathan Butler johnathan.l.butler@wellsfargo.com
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Thank you to our Committee Sponsors

Real Property Division

AmTrust Financial Services

Anuska Amparo

Anuska.Amparo@amtrustgroup.com

Residential Real Estate and Industry Liaison

Attorneys Title Fund Services, LLC

Melissa Murphy

mmurphy@thefund.com

Commercial Real Estate

Attorneys Title Fund Services, LLC

Melissa Murphy

mmurphy@thefund.com

Real Estate Leasing

Attorneys' Real Estate Councils of
Florida, Inc

Rene Rutan

RRutan@thefund.com

Residential Real Estate and Industry Liaison

CATIC

Deborah Boyd

dboyd@catic.com

Real Property Finance and Lending

First American Title Alan MccCall Amccall@firstam.com Condominium and Planned Development
First American Title Wayne Sobian wsobien@firstam.com Real Property Problems Study
Probate Law Division
BNY Mellon Wealth Management Joan Crain joan.crain@bnymellon.com Estate and Trust Tax Planning
BNY Mellon Wealth Management Joan Crain joan.crain@bnymellon.com IRA, Insurance and Employee Benefits
Business Valuation Analysts, LLC Tim Bronza tbronza@bvanalysts.com Trust Law
Coral Gables Trust John Harris jharris@cgtrust.com Probate and Trust Litigation
Coral Gables Trust John Harris jharris@cgtrust.com Probate Law Committee

Grove Bank and Trust

Marta Goldberg

mgoldberg@grovebankandtrust.com

Guardianship and Advanced Directives

Kravit Estate Appraisal

Bianca Morabito

bianca@kravitestate.com

Estate and Trust Tax Planning

Management Planning Inc.

Roy Meyers

rmeyers@mpival.com

Estate and Trust Tax Planning

Northern Trust

Tami Conetta

tfc1@ntrs.com

Trust Law
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Attendance requirement waiver for the following individuals for Bar year 2020/2021:

Mike Bedke
Ken Bell

Tami Conetta
Jonathan Galler
Vinette Godelia
Judge Hayes
Reese Henderson
Judge Hudson
Mary Karr

Sean Kelley
John Little
Chris Barr

Rick Eckhardt
Jessie Friedman
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(863) 385-1549
bob@heartiandiaw.com

CHAIR-ELECT, GENERAL STANDING DIV.
DIRECTOR
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October 19, 2021

President Michael G. Tanner
The Florida Bar

651 E Jefferson St
Tallahassee, FL 32399

Re: Final Report of the Special Committee to Improve the Delivery of
Legal Services

Dear President Tanner,

On behalf of the Real Property, Probate, and Trust Law Section of

yThe Florida Bar, we appreciate this opportunity to provide our

commentary and input on the Final Report of the Special Committee to
Improve the Delivery of Legal Services.

The Real Property, Probate, and Trust law Section of The Florida
Bar serves the State of Florida, the legal community, and its Section
members with the highest levels of knowledge, experience and
commitment to real property, probate, and trust law'. We are the largest
substantive law section and one of the most active sections of The
Florida Bar, with over 11,000 members, and we are dedicated to
maintaining our ethical and professional needs and obligations in an
ever-changing world. To this end, the Section has and continues to
actively evaluate Florida low-income citizens’ unmet legal needs,
resulting in creating and supporting programs including “No Place Like
Home” and “Florida Attorneys Assisting on Evictions”. See Appendix A.

Foremost, we would like to thank the Special Committee for its
hard work. The objectives of the Special Committee in seeking out
innovative practices within the legal field and increasing access to legal
services for our underserved citizens are admirable. As a Section we
wholeheartedly agree that these are relevant issues which need to be
addressed and researched further within the legal field. We do not,

! See https://rpptl.org/DrawOnePage.aspx?PagelD=7
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however, agree with the report as it currently stands and respectfully
submit our commentary and suggestions within for your consideration.

We have no objections to certain proposals of the Special
Committee, such as, the promotion of a better understanding of Rule 4-
1.2(c), amending the Rules to allow for not-for-profit law firms, not
amending Chapter 8 — Lawyer Referral Rule, not amending Rule 4-7.17
and Rule 4-7.22, and the streamlining of lawyer advertising. This letter
will address the following items approved in concept by the Special
Committee, including:

- Rule 4-5.4, Fee Splitting and Law Firm Ownership;

- Amend Rule 4-54 to permit nonlawyers to have a non-
controlling equity interest in law firms with restrictions;

- Within the Law Practice Innovation Laboratory Program
eliminate the restriction on fee sharing with nonlawyers under
Rule 4-5 4,

- Regulation of Nonlawyer Providers of Limited Legal Services;
and the

- Law Practice Innovation Laboratory Program.

Concerns of The Real Property, Probate, and Trust law
Section. While the proposed items in the Final Report extend to other
areas of law, many of the proposals directly affect the areas of law
practiced within our Section. We will address these items in further detail
below, but overall, we have considerable concerns about relaxing the
Rules of Professional Conduct and the resulting harm to the public.

The paramount objectives within our Section are to maintain a
high ethical standard in our profession, to provide quality legal services
to our clients, and to protect the public from harm. The regulations
currently in place are there for a reason and before those protections are
relaxed, the Bar and the Court must ensure that any potential entrants to
our field will be held to those same standards and that no citizen is left
with substandard substitutes.

We cannot disregard that almost all of the data relied upon in the
Final Report is from persons in other states and other countries. Florida
has one of the largest populations over the age of 65 in this country, only
second to Maine?. Based on estimates provided by the Census Bureau
for 2019, Florida has approximately 5,906,182 citizens out of a total
21,477,737 over the age of 65, whereas states such as Arizona and Utah,
which are considered as primary examples to the proposed Law Practice
Innovation Laboratory, respectively, have populations of 1,308,633 and

2 See https:/iwww.prb.org/resources/which-us-states-are-the-oldest/, last visited September 11,
2021, and based on the Census Bureau's 2018 population estimates.
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365,872 over the age of 65°. The populations over the age of 65 in
Arizona and Utah combined amount to only 28% of Florida’s elderly
population. There is an ever-present concern in our Section for the
protection of our most vulnerable citizens. Most of our clients in the areas
of probate and trust law are over the age of 65 and the documents we
prepare on their behalf have a powerful effect over their families, assets,
and finances in life and in death. The potential for fraud and abuse in the
areas of “wills”™, advanced directives, “guardianship law” and real
property® is significant in our state and

the relaxing of regulations that act as a barrier to protect our citizens
should not be taken lightly.

In addition to our aging population, Florida also has a large
immigrant population. According to the US Census there are 128
languages spoken at home in Miami-Dade, Broward and Palm Beach
Counties®. In the Miami area, there are “2.7 million bilingual or
multilingual speakers, close to half identified themselves as speaking
English “less than very well.”” We believe that to reach underserved
persons within that unique demographic, we need to encourage diversity
and inclusion in our practice areas, which has become a priority to our
Section. There are communities in Florida who may not seek
representation because they do not trust or understand our legal system,
they may only feel comfortable dealing with someone who speaks their
language or understands their culture, and we believe that increasing the
diversity of practicing lawyers within our Section and establishing a
rapport within these communities will help close that gap. To this end the
Section is devoting ever increasing attention and resources.

While we commend the spirit of the Special Committee’s intent to
increase innovation in the legal field and make legal services more

3 See https://www.census.gov/data/tables/time-series/demo/popest/2010s-state-detail.htm! last
visited 9/11/21.

4 Appendix D, Page 1 of the Special Committee’s Report lists certain authorized areas of law in
the outline for the Limited Assistance Paralegal Pilot Program, including the terms “wills” and
“guardianship law.” These are general and undefined terms and without further clarification we
are unclear about the meaning of these terms as used by the Special Committee in its Final
Report.

5 See https://protect-

us.mimecast.com/s/iFPGC4x9ynflgw6XHZiMHd?domain=fbi.gov https://protect-
us.mimecast.com/s/V3ndC5yWzof6ErRBlrz0z?domain=fbi.gov, See also https://protect-
us.mimecast.com/s/zY5i{C680Apfyz4MS5HXzY8i?domain=archives.fbi.gov, See

also https://protect-

us.mimecast.com/s/wx30C73ABqFZIByDuXl UN?domain=archives.fbi.gov, See

also https://protect-us.mimecast.com/s/jHfeC9r2EvH2QwxGh72dZ7?domain=trustripl.com/
6 See https://www.wirn.org/news/2015-11-03/census-128-languages-spoken-in-south-florida-
?tl)‘;nes last visited 9/13/21.
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available to persons of limited means, Florida presents its own very
unique set of challenges and there should be a solid understanding of
where the legal disparities exist in Florida prior to making such drastic
changes suggested by the Special Committee.

The Special Committee has proposed relaxing Professional
Rule 4-5.4 to allow for fee splitting and law firm ownership with
nonlawyers, to allow nonlawyers to have limited, non-controlling
equity ownership in law firms, and to remove the fee sharing
restriction with nonlawyers in the Law Practice Innovation
Laboratory.

Our general concerns about relaxing Rule 4-5.4 are as follows:

1. Lawyer independence. How can we ensure that a lawyer's
professional judgment is not compromised by someone who may
be more concerned about a business’s bottom line rather than
what is ethically proper?

2. Ethics. Non-lawyers are not held to the same standards of
professional responsibility. What preventative measures would
be put in place to avoid an ethical violation by a nonlawyer either
by accident or on purpose?

3. Conflict of Interest. If a lawyer is employed by a nonlawyer to
provide services to clients, what protective measures would be in
place to avoid violation of Rules 4-1.7 and 4-1.878

4. UPL. How to protect against a nonlawyer practicing law?

5. Attorney/Client Privilege. How to protect communication
confidentiality? A nonlawyer’'s communication with a “client” would
normally negate attorney/client privilege®.

6. Confidential Information. What measures would be put in to place
to prevent a nonlawyer from accessing client confidential
communications or information?

7. Fee Splitting. What measures would be in place to prevent a
nonlawyer from soliciting clients and violating Rule 4-7.18?

8| the lawyer is employed by the corporation selling the living trust rather than by the client, then
the lawyer’s duty of loyalty to the client could be compromised.” The Florida Bar RE Advisory
Opinion — Nonlawyer Preparation of Living Trusts, 613 So. 2d 426, 428 (Fla 1992).

8 See Memorandum from ABA Commission on the Future of Legal Services to ABA Entities,
Courts, Bar Associations (state, local, specialty, and international), Law Schools, Disciplinary
Agencies, Individual Clients and Client Entities on Issues Paper Regarding Alternative Business
Structures (Apr. 8, 2016), available at http://msbawebdev.mnbar.org/docs/default-source/default-
document-library/alternative_business_issues_paper-2.pdf?sfvrsn=0
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8. Alternative Business Structures (ABS). Nonlawyer ownership is
alleged to increase access to legal services. What measures are
in place to prevent an ABS from focusing on the most profitable
areas of law, which are often not the areas that are in dire need of
improved accesses to justice?

9. Business Liability/Responsibility. Protections to clients includes
Rules prohibiting attorney liability avoidance, but many of the
potential ABS clearly have models and agreements that limit
liability to users, sometimes to only $500.

10.Reliance of the Public. Protections to clients include Rules about
honest and effective communications, and many of the potential
ABS have disclaimers to users that the information received does
not constitute “legal advice.”

On pages 6-8 of the report, the Special Committee heavily relies
on an article from Stanford Law citing that few law firms have incentive
to invest in technology; however, since the publishing of that article in
April 2020 the entire landscape of our profession has changed because
of the pandemic. We agree that the legal field has lagged in its embrace
of technology, but that has changed significantly since the 2" quarter of
2020. Firms have been investing to a great degree in technology and
changing the way they do business because they had to, and this
evolution is continuing today'®. While the article’s premises may have
been true prior to the pandemic, the rapid shift by law firms in the last
eighteen months provides tangible proof that those premises are not true
today.

The report cites other states and countries who have
implemented, or are in the process of implementing, alternate business
structures (ABS), which are purportedly a means to increase access to
legal services but, research indicates that such ABS do not have the
desired effect of improving access to justice but rather risk undesired
effects.

Australia, England, Wales, and Quebec (among other
jurisdictions) have implemented ABS. The Ontario Trial Lawyers
Association commissioned a study that concluded there is “no empirical
data to support the argument that [nonlawyer ownership] has improved
access to justice” in England or Australia."" The UK Legal Services
Board reported: "Research evidence suggests more people are handling

10 See https://www.wolterskluwer.com/en/know/future-ready-lawyer-2021#item1, last visited
October 5, 2021.

1 See Memorandum from Jasminka Kalajdzic to Linda Langston of Ontario Trial Law. Ass’n on
ABS Research 1 (Dec. 1, 2014), available at https://otlablog.com/wp-
content/uploads/2015/01/Dr-Kalajdzic-Study-on-NLO.pdf. See also ABA Center for Innovation,
et al., Report to the House of Delegates (Feb. 2020).
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legal issues alone and fewer are obtaining professional advice; however,
the proportion of those who do nothing when faced with a legal issue
appears unchanged."'?

Further, there are also concerns that the quality of work would be
adversely impacted—or at the very least not improved through moving
toward a more business-minded versus a legal-services minded model.'3
While there are studies that suggest that such harm has not occurred in
other jurisdictions,' it is because the benefits are similarly not
substantiated.’™ The Section is not persuaded that the proposed
inclusion of ABS in our legal community is a positive direction and we
oppose the proposal that ABS be permitted at this time. While we oppose
the Special Committee’s proposals, we are not suggesting that this be
dismissed outright. There is not enough substantive evidence to indicate
that this program would result in increasing access to legal services. As
we have seen in New York'®, which has also opposed ABS, we believe
that the successes and failures of other states, such as Arizona, Utah
and California, should be closely evaluated and taken in conjunction with
Florida-specific needs so that if, or when, a similar program is structured
in the future, it is thoughtfully created with purpose based on reliable
data.

Regulation of Nonlawyer Providers of Limited Legal Services.
Overall, our commentary can be focused in the following areas and is
expanded upon further in Appendix B:

1. Financial Eligibility Requirements: We suggest a standard
of income equal to or below 200% of the then-current Federal Poverty
Guidelines for citizens eligible for assistance (rather than the 400% of the
Federal Poverty Level as suggested in Paragraph (2) in Appendix B,
referencing Rule 4-5.4, Professional Independence of a Lawyer). We
need to ensure that underserved population of Florida is the focus of this
program.

2. Authorized Areas of Law: The proposed authorized areas
of law by the Special Committee include residential landlord tenant law
on behalf of the tenant, guardianship law, wills, advanced directives,

12 See Evaluation: Changes in the legal services market 2006/07 - 2014/15 -Summary, LSB, July
2016.

3 See Memorandum from the Ontario Trial Law. Ass’n to the L. Soc’y of Ontario Alternative
Business Structures Working Group on Alternative Business Structures 2, 34 (Dec. 15, 2014),
available at http://files.ctctcdn.com/18163298301/9071a07f-257c-4fb6-a2b3-d0ffbbca8d62.pdf
4 It is relevant to note that the UK Legal Services Consumer Panel noted that as of its report
there was not evidence to support that the dire predictions made regarding the deterioration of
the practice of law were proved true.

S Supra, n. 7.

16 See https://iwww-media.floridabar.org/uploads/2021/02/New-York-
Regulatorylnnovation_Final_12.2.20.pdf
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Baker Act, Marchman Act, guardian advocate of the person only, or debt
collection defense.

The scope of these terms is far too broad and needs to be
narrowly defined. The term “wills” might include complex estate
planning, trusts, will contests, and dispositions impacting surviving
spouses and children or creating tax liability or conflicts with fundamental
rights, such as homestead, while the potential harm would not be realized
until after the demise of the “limited representation client.” In Alrich v.
Basile, Justice Pariente remarked, “| therefore take this opportunity to
highlight a cautionary tale of the potential dangers of utilizing pre-printed
forms and drafting a will without legal assistance. As this case illustrates,
that decision can ultimately result in the frustration of the testator's intent,
in addition to the payment of extensive attorney's fees—the precise
results the testator sought to avoid in the first place.” 136 So.3d 530, 538
(Fla. 2014). Similarly, guardianships have been the subject of abuses
and inadequate documentation, both of which can cause significant harm
to the most vulnerable members of the public. We do not believe that
the controlled environment of the “sandbox” will prevent these types of
harm.

Another area of great concern is non-lawyers providing legal
services related to Florida’s construction lien law, which protects those
who have provided labor and materials for the improvement of real
property. WMS Construction, Inc. v. Palm Springs Mile Associates, Ltd.
762 So.2d 973 (Fla. 3d DCA 2000). Lien law is strictly construed; failure
to follow its notice and filing requirements are fatal to claims by lienors —
those whom it is designed to protect. For example, failure to record a
claim of lien within 90 days of the final furnishing of labor, materials or
services renders the lien invalid. But the question becomes: What is final
furnishing? Also, the willful inclusion of amounts not properly lienable
renders the lien not only invalid, but the lienor is responsible for the
amount of the overstatement plus attorneys’ fees. The Section is
concerned that those who should be protected by Florida’s lien law may
receive less protection should non-lawyers be permitted to practice in
this perplexing area of the law.

Apart from noting the unclear and potentially broad application of
the areas of law proposed by the Special Committee, the Section points
out that no state formerly or currently allowing nonlawyers to provide
limited legal services extends those services to the areas of wills, trusts,
probate or guardianship.

Arizona, Washington and Utah are currently the only states that
extend limited licenses to practice law to nonlawyers. In Arizona,
licensed legal paraprofessionals may practice in only four areas: family
law, limited civil matters (small claims, landlord-tenant and quiet title),
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limited criminal matters (traffic or ordinance violations) and administrative
law. Washington, which suspended its licensure of limited license legal
technicians as of July 31, 2021, permits those already licensed to provide
services only in the area of family law. Utah, identified by the Committee
for its sandbox program, authorizes end of life or adult care services
provided by participating firms that are still performed by lawyers, though
partnered with or supervised by non-lawyers. Utah’s sandbox has also
admitted a few firms that allow non-lawyer professionals to provide “real
estate service” but with lawyer involvement. Despite being touted for its
progressiveness, Utah restricts its limited paralegal practitioners to select
family law matters, post-eviction or post-foreclosure holdover disputes,
landlord-tenant disputes and small value debt collection matters. The
very few jurisdictions contemplating the licensing of nonlawyers as legal
service providers have also limited their consideration to those three
select practice areas. None have identified wills, trusts, probate or
guardianship law among the areas of practice that would be available to
nonlawyer practitioners.

The concept of “forms” prepared by an AFRP is loosely defined
and it is difficult to comment on without a much more expansive definition
of the authorized areas of law. Are these “forms” to be filed in court?
Does a “form” include the preparation of a deed that is not in connection
with a sale, or contracts, or easements, or construction liens? Is a “form”
a will or a trust? It should be noted that under The Florida Bar RE
Aavisory Opinion — Nonlawyer Preparation of Living Trusts, 613 So.2d
426 (Fla 1992), the Florida Supreme Court held that the assembly,
drafting, execution and funding of a living trust constitutes the practice of
law and that only the gathering of information for the preparation of the
document may be performed by a non-lawyer. In The Florida Bar re
Advisory  Opinion- Activites of COMMUNITY ASSOCIATION
MANAGERS, (Fla 2015) the Court affirmed its 1996 ruling that drafting
of documents which determine substantial rights is the practice of law.
See also Florida Bar v Town, 174 So.2d 395 (Fla. 1965). The Court
affirmed its 1996 ruling that determining the timing, method, and form of
giving notices of meetings requires the interpretation of statutes,
administrative rules, governing documents, and rules of civil procedure
and that such interpretation constitutes the practice of law.

The Role of the Supervising Attorney: In order to assure
protection of the public generally and the “client” specifically, the role, the
qualifications and the responsibilities of the supervising attorney must be
made abundantly clear.

3. Qualifications of the Advanced Florida Registered
Paralegal (AFRP): This Section has provided numerous comments to
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the Florida Commission on Access to Civil Justice'’, suggesting the need
for classes or significant hours of work experience in the specific area of
law in which the AFRP will practice. See Appendix C.

4. Information in the Special Committee’s report needs to be
taken in context. Two Florida Bar surveys are referenced within the Final
Report and for this data to be meaningful, the number of participants
needs to be expanded significantly.

A. Delivery of Legal Services Survey — Florida Registered
Paralegals. Indicates that 45% of respondents (only 150 persons) were
in favor of being allowed to have more responsibility and provide
additional services to clients and 37% of respondents indicated that the
ability to provide more services would help more people obtain legal
services'. There are currently 4,665 Registered Florida Paralegals and
the number of respondents to the survey referenced in the Special
Committee’s Report is 321 — less than 7% of the Registered Paralegals
in the state'®.

B. Florida Bar Member Survey. Page 17-18 of the report
indicates that the majority of respondents were against fee sharing with
nonlawyers, they were against firm ownership interests with nonlawyers
and did not approve of passive ownership by nonlawyers. As of 2015,
there were 83,894 licensed attorneys in Florida?® and the number of
respondents to this survey are 1,270 - roughly 1.5% of the licensed
attorneys in the state.

i. The Special Committee concludes that the
underlying reasons for these survey results are because lawyers fear
change or fear the unknown. We disagree with this notion and believe
that a more detailed survey addressing Special Committee’s proposals
along with a much larger sample size would provide more insight about
the opinions of the Florida Bar members.

Recommendations for the Analytic Approach to a Florida Law
Practice Innovation Laboratory Program. Our Section recognizes that
the idea of “sandboxing” provides a safe space for experimentation with
new methods of delivering services, including legal services. A properly
defined and designed sandbox environment has the potential to

7 Note The Florida Commission on Access to Civil Justice was founded by Justice Labarga in
2014 and the work of this Commission has been transferred to the Workgroup on Access to
Justice on September 20, 2021, by Chief Justice Canady.

18 See https://www-media.floridabar.org/uploads/2021/06/Results-of-the-Delivery-of-Legal-
Services-Survey-Florida-Registered-Paralegals.pdf.

19 See https://www floridabar.org/directories/find-
frp/?IName=&INameSdx=N&Name=&fNameSdx=N&eligible=&deceased=&firm=&locValue=flor
ida&locType=S&pracAreas=&lawSchool=&services=&langs=&certValue=&pageNumber=1&pag
eSize=10

20 See https://www floridabar.org/the-florida-bar-news/how-many-lawyers-practice-in-florida/
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encourage innovation and improve access to justice for underserved
Florida residents, while mitigating the risk of potential harm to consumers
of those services. We concur with much of the data-driven approach
and recommendations discussed in Appendix E of the Special
Committee Report. In our review, we offer some additional suggestions
and emphasis which are discussed in more detail in Appendix D and are
touched on below.

A. Using a data-driven assessment criterion to maximize the
evaluative value of the program.

B. Defining stakeholders, resources, functions, and
processes and mapping relationships between the same.

C. Considering the environmental factors in which the
sandbox operates and where potential consumers reside.

D. Use of the existing network of 44 legal services providers
to help identify the areas of greatest need and provide invaluable insight
in structuring and administering a successful sandbox of this nature. We
also suggest the creation of a clearinghouse for the existing legal aid
organizations and programs so that these resources can be identified
and utilized by the citizens of Florida as well as by the Special
Committee.

E. Collaboration with the Workgroup on Access to Civil Justice
established by Chief Justice Canady, formerly the Florida Commission
on Access to Civil Justice?' which has been studying “the unmet civil
legal needs of disadvantaged, low-income, and moderate-income
Floridians” for years.

Conclusion. Our members have worked diligently to provide
thoughtful commentary to the recommendations of the Special
Committee. We believe our feedback is important because there are
significant proposals in this Final Report which directly impact our areas
of law and given our specialized knowledge, we would like to be involved
with this process and be a part of the solution. We encourage the Florida
Bar and the Florida Supreme Court to take all of our responses into
consideration.

Given the limited period of time for review and response to the
Special Committee’s Report, as well as the general lack of specificity of
the items approved in concept, we have endeavored to provide
constructive commentary on this report. = We acknowledge and

21 See https://www floridasupremecourt.org/content/download/788855/file/AOSC21-48.pdf. See
also https://atj flcourts.org/. The Florida Commission on Access to Civil Justice was founded by
Justice Labarga in 2014 and the work of this Commission has been transferred to the
Workgroup on Access to Justice on September 20, 2021, by Chief Justice Canady.
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appreciate the Special Committee’s work in striving to bring innovation
and to improve the availability of legal services to the citizens of Florida
— this is a common goal of us all. Nevertheless, given the potential for
public harm to our citizens and the lack of data to determine if these
concepts will be effective at best and detrimental at worst, we respectfully
disagree with certain recommendations made by the Special Committee
at this time.

Respectfully Submitted,

Robert S./Swaine
Chair, Real Property, Probate &
Trust Law Section
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Appendix A — Programs established by the Real Property, Probate,
and Trust Law Section

Our Section has created and supported programs such as No Place Like Home
(“NPLH”) and Florida Attorneys Assisting on Evictions (“FACE”) to address issues
facing Floridians, specifically our low-income citizens. NPLH, in conjunction with legal
aid and legal services offices around the state, provides training and lawyer assistance
in addressing longstanding record title defects which preclude residents from accessing
relief and community development funds to repair and rebuild residences following
individual and collective disasters. The FACE program provides assistance to those
who need access to advice and direction in defending their occupancy of residential
rental properties in the context of an anticipated wave of residential evictions resulting
from COVID 19 related residential tenant issues. The FACE program also coordinates
with legal aid organizations across the state and is undertaken in conjunction with The
Florida Bar Foundation.
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Appendix B — Requlation of Nonlawyer Providers of Limited
Legal Services

1. Financial Eligibility Requirements: We suggest a standard of income
equal to or below 200% of the then-current Federal Poverty Guidelines for citizens
eligible for assistance (rather than the 400% of the Federal Poverty Level as suggested
in Paragraph (2) in Appendix B, referencing Rule 4-5.4, Professional Independence of a
Lawyer). We need to ensure that underserved population of Florida is the focus of this
program. The proposed 400% of the Federal Poverty Guidelines is well above the
standards in Florida for legal aid (typically 125% of the Federal Poverty Guidelines) and
no longer only includes the underserved community’!. These suggested parameters
would include a person with intangible or tangible personal property having an equity
value of $50,000.00 or less excluding homestead and one vehicle having a net worth
not exceeding $5,000.00.

2. Authorized Areas of Law: The proposed authorized areas of law by the
Special Committee include residential landlord tenant law on behalf of the tenant,
guardianship law, wills, advanced directives, Baker Act, Marchman Act, guardian
advocate of the person only, or debt collection defense. The scope of these terms is far
too broad and need to be narrowly defined. The term “wills” might include complex
estate planning, trusts, will contests, and dispositions impacting surviving spouses and
children or creating tax liability or conflicts with fundamental rights, such as homestead,
while the potential harm would not be realized until after the demise of the ‘limited
representation client.” To illustrate, in Alrich v. Basile, the decedent used an “E-Z Legal
Form” which failed to include a residuary clause and resulted in part of the decedent’s
estate passing by intestacy. 136 So. 3d 530, 531-532 (Fla. 2014). Costly litigation
ensued between family members as to who should inherit that portion of the decedent’s
estate. /d. In her concurring opinion, Justice Pariente remarked, “| therefore take this
opportunity to highlight a cautionary tale of the potential dangers of utilizing pre-printed
forms and drafting a will without legal assistance. As this case illustrates, that decision
can ultimately result in the frustration of the testator's intent, in addition to the payment
of extensive attorney's fees—the precise results the testator sought to avoid in the first
place.” Id at 538. Similarly, guardianships have been the subject of abuses and
inadequate documentation, both of which can cause significant harm to the most
vulnerable members of the public. We do not believe that the controlled environment of
the “sandbox” will prevent these types of harm to the public.

Another area of great concern is non-lawyers providing legal services related to
Florida’s construction lien law. The purpose of the lien law is to protect those who have
provided labor and materials for the improvement of real property. WMS Construction,

' See https://www.clsmf.org/eligibility/. See also
http://www.acgov.org/probation/documents/BayArealegalAidanditsServices.pdf

See also https://thefloridabarfoundation.org/what-we-do/grant-programs/community-based-civil-legal-services/.
(NOTE: this is Florida Bar Foundation guideline for grants to Community Based Civil Legal Services- to receive grant,
must be staffed by full-time attorney or have access to the equivalent of full-time attorney.). See also
https://www.dadelegalaid.org/do-you-need-help/.
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Inc. v. Palm Springs Mile Associates, Ltd. 762 So. 2d 973 (Fla. 3d DCA 2000). Since
the lien law is a deviation from the common law, it is strictly construed; failure to follow
its notice and filing requirements are fatal to claims by lienors — those whom it is
designed to protect. For example, failure to record a claim of lien within 90 days of the
final furnishing of labor, materials or services renders the lien invalid. But the question
becomes: What is final furnishing? Also, the willful inclusion of amounts not properly
lienable renders the lien not only invalid, but the lienor is responsible for the amount of
the overstatement plus attorneys’ fees. The Section is concerned that those who
should be protected by Florida’s lien law may receive less protection should non-
lawyers be permitted to practice in this perplexing area of the law.

As a further area of concern, in the area of community association law the Florida
Supreme Court reaffirmed its 1996 concerns and prohibitions regarding non-lawyers
engaging in drafting what some considered simple forms, but which in reality
substantially impacted citizens’ rights. The Florida Bar Re Community Ass'n Managers,
177 So. 3d 941 (Fla, 2015).

Apart from noting the unclear and potentially broad application of the areas of law
proposed by the Special Committee, the Section points out that no state formerly or
currently allowing nonlawyers to provide limited legal services extend those services to
the areas of wills, trusts, probate or guardianship. Arizona, Washington and Utah are
currently the only states that extend limited licenses to practice law to nonlawyers. In
Arizona, licensed legal paraprofessionals may practice in only four areas: family law,
limited civil matters (small claims, landlord-tenant and quiet title), limited criminal
matters (traffic or ordinance violations) and administrative law. Washington, which
suspended its licensure of limited license legal technicians as of July 31, 2021, permits
those already licensed to provide services only in the area of family law. Utah, identified
by the Committee for its sandbox program, authorizes end of life or adult care services
provided by participating firms that are still performed by lawyers, though partnered with
or supervised by non-lawyers. Utah’s sandbox has also admitted a few firms that allow
non-lawyer professionals to provide “real estate service” but with lawyer involvement.
Despite being touted for its progressiveness, Utah restricts its limited paralegal
practitioners to select family law matters, post-eviction or post-foreclosure holdover
disputes, landlord-tenant disputes and small value debt collection matters. The very
few jurisdictions contemplating the licensing of nonlawyers as legal service providers
have also limited their consideration to those three select practice areas. None have
identified wills, trusts, probate or guardianship law among the areas of practice that
would be available to nonlawyer practitioners.

The concept of “forms” prepared by an AFRP is loosely defined and it is difficult
to comment on without a much more expansive definition of the authorized areas of law.
Is a form ever filed with the court? If a form includes a will, what happens when there is
a will contest? Or if there is a form for landlord tenant, such as a three-day notice, can it
be filed in the court, or not? Does a “form” include the preparation of a deed that is not
in connection with a sale, or contracts, or easements, or construction liens?
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We would also like to point out that under The Florida Bar RE Advisory Opinion —
Nonlawyer Preparation of Living Trusts, 613 So. 2d 426 (Fla 1992), the Florida
Supreme Court held that the assembly, drafting, execution and funding of a living trust
constitutes the practice of law and that only the gathering of information for the
preparation of the document may be performed by a non-lawyer.

The Report includes in Paragraph (3), Section (D), “taking notes for a limited
representation client;” it should be obvious that for one to take notes in a court
proceeding, one must understand the legally significant occurrences, one must be
extremely accurate, and the notes must provide value. The Section respectfully
suggests that a verbatim transcript would not be subject to the limitations of the
notetaker and would serve a far more useful purpose to the limited representation client,
as the notes would not be admissible in court or acceptable in further judicial
proceedings. The suggestion that there is legal value in “notes” taken by a paid person
regardless of his or her training taking those notes when compared to a verbatim
transcript provided by the official court reporter is misleading and potentially harmful to
the public. Potential risk of delayed harm must be considered and mitigated in such a
design.

3. The Role of the Supervising Attorney: In order to assure protection of the
public generally and the “client” specifically, the role and responsibility of the supervising
attorney must be made abundantly clear. The Final Report suggests providing these
services in a law office as a means to lessen potential harm to the public, but is the
physical presence of a supervising attorney required in his or her supervision? An
attorney could “supervise” multiple persons without ever setting foot in a law office. As
a supervising lawyer, is there greater detail regarding disclosure to the Ilimited
representation client? Should increased recordkeeping be required for the protection of
the public?  Additionally, we question what effect, if any, this would have on a
supervising attorney’s malpractice insurance. Further, after observing adverse issues
with current supervising lawyers, criteria that would help alleviate chronic problems
would include: qualifications for the supervising attorney such as years of service, lack
of disciplinary history, board certification, a limit on the number of persons supervised
and a requirement for active review of work product.

4. Qualifications of the Advanced Florida Registered Paralegal: This Section
has provided numerous comments to the Florida Commission on Access to Civil
Justice?, established by Justice Labarga in 2014, suggesting the need for classes or
significant hours of specific work experience in the specific area of law in which the
Advanced Florida Registered Paralegal will practice. See Appendix C accompanying
this response.

5. Information referenced in the Special Committee’s report needs to be
taken in context. Two Florida Bar surveys are referenced within the Special

2 Note The Florida Commission on Access to Civil Justice was founded by Justice Labarga in 2014 and the work of
this Commission has been transferred to the Workgroup on Access to Justice on September 20, 2021, by Chief
Justice Canady.
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Committee’s report and in order for this information to be meaningful, the number of
participants needs to be expanded significantly.

A. Delivery of Legal Services Survey — Florida Registered Paralegals.
Indicates that 45% of respondents were in favor of being allowed to have
more responsibility and provide additional services to clients and 37% of
respondents indicated that the ability to provide more services would help
more people obtain legal services®. There are currently 4,665 Registered
Florida Paralegals and the number of respondents to the survey referenced in
the Special Committee’s Report is 321 — less than 7% of the Registered
Paralegals in the state*. Thus, the largest number in favor was less than 150
persons.

i. Even with the limited response to the survey mentioned
above, there is not an overwhelming positive response that expanding a
Florida Registered Paralegal’s role will increase access to legal services in
our state.

B. Florida Bar Member Survey. Page 17-18 of the report indicates that a
majority of respondents were against fee sharing with nonlawyers, they were
against firm ownership interests with nonlawyers and did not approve of
passive ownership by nonlawyers. As of 2015, there were 83,894 licensed
attorneys in Florida® and the number of respondents to this survey are 1,270 -
roughly 1.5% of the licensed attorneys in the state

i. The Special Committee concludes that the underlying
reasons for these survey results are because lawyers fear change or fear the
unknown. We disagree with this notion and believe that a more detailed
survey addressing Special Committee’s proposals along with a much larger
sample size would provide more insight about the opinions of the Florida Bar
members. Further, we remind you that lawyers have consistently risen to the
occasion to consider and implement programs benefiting our profession.

3 See https://www-media.floridabar.org/uploads/2021/06/Results-of-the-Delivery-of-Legal-Services-Survey-Florida-
Registered-Paralegals.pdf.

4 See https://www.floridabar.org/directories/find-
frp/?IName=&INameSdx=N&fName=&NameSdx=N&eligible=&deceased=&firm=&locValue=florida&locType=S&prac
Areas=&lawSchool=&services=&langs=&certValue=&pageNumber=1&pageSize=10

5 See https://www.floridabar.org/the-florida-bar-news/how-many-lawyers-practice-in-florida/
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Ms. Amy S. Farrior Via Email to:
Chair, Rules Committee etarbert@floridabar.org

of the Board of Governors
Buell & Elligett, P.A.
303 W. Azeele Street, Suite 100
Tampa, Florida 33609

Re: Revised Proposal - Advanced Florida Registered
Paralegals

Dear Ms. Farrior:

This correspondence is provided in response to the April
14, 2020, email received from Elizabeth Tarbert, Ethics Counsel to
The Florida Bar. Ms. Tarbert's email was sent on behalf of the
Rules Committee, and included an amended proposed rule for
Advanced Florida Registered Paralegals (“AFRPs”) as well as an
explanatory letter dated April 13, 2020, which was addressed to
you by Mr. Gordon Glover on behalf of the Florida Commission on
Access to Civil Justice. On behalf of the Real Property, Probate
and Trust Law Section (“RPPTL Section”) of The Florida Bar and
its approximately 11,000 members, we would like to address
several points raised in the amended proposed rule and Mr.
Glover's letter.

The RPPTL Section, like the other stakeholders, believes in
fair, equal and increased access to justice, including measures
that will increase the ability of the public to gain access to legal
services. The RPPTL Section echoes the sentiment by many that
the public should have better access to more affordable legal
services. However, at the same time, the RPPTL Section believes
that this policy should be balanced with the need to protect the
public and the operations of our courts. The RPPTL Section
believes that any proposed rule change should meet the needs of
the public and protect them from harm.

The RPPTL Section’s concerns with the amended
proposed rule include the following:
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1. The amended proposed rule continues to include guardianship law as an
“authorized area of law.” As the RPPTL Section noted in our letter dated September 30,
2019, Fla. Prob. R. 5.030 requires guardians to have counsel, and for good reason,
given the complexity of this practice area and the life and death consequences
associated with it. Moreover, while Rule 5.030 does not require counsel for the initial
pleadings and litigation prior to the appointment of a guardian, any litigation concerning
someone’s mental health and civil rights sets in motion a series of events that are
intrusive, implicate due process and other constitutional rights, and should require
counsel. Accordingly, whether the issue concerns guardianship litigation (which should
be conducted by counsel) or guardianship administration (counsel is required pursuant
to Rule 5.030 based on good public policy reasons), this is not an area that is
appropriate for AFRPs to provide legal advice. The RPPTL Section failed to see any
substantive comments on this issue other than a blanket rejection of the RPPTL
Section’s recommendation in this regard.

p Similarly, the amended proposed rule continues to include the ambiguous
word “wills” as an “authorized area of law.” As noted by the RPPTL Section in our
September 30, 2019 correspondence (a copy of which is attached for your
convenience), the failure to specify what is included in “wills” is problematic for several
reasons, including confusion regarding whether “wills” includes probate administration.
As with guardianship administration, Fla. Prob. R. 5.030 generally requires personal
representatives to be represented by counsel for similar reasons. If the RPPTL
Section’s firm recommendation to exclude “wills” from the proposed rule is rejected, it is
suggested that “wills” be narrowly defined to exclude probate administration (perhaps
“wills” should be “wills drafting”).

3. The position expressed in Mr. Glover's letter glosses over the issues
raised by the RPPTL Section in points 1 and 2 above, and instead asserts that the
RPPTL Section’s concern is that “wealthy clients or clients with complex matters will use
an AFRP instead of a lawyer.” This statement does not accurately reflect the RPPTL
Section’s stated positions and concerns and ignores the RPPTL Section’s expertise and
experience in these areas of law. Whether a client is wealthy or otherwise, any client
should use an attorney with expertise in the given area if the matter is complex or of
significance. Drafting a will is a significant matter. Again, the RPPTL Section’s
recommendation concerning will drafting is that it be excluded from being considered an
“authorized area of law.” The complexity with drafting a will, even what some may refer
to as a “simple” will, does not lie in the actual drafting or the use of a one-page form.
The complexity lies in the rendering of legal advice, including exercising judgment
based upon knowledge and experience, regarding what language to use or what
alternatives may exist and understanding the unique legal circumstances of the client
and intended beneficiaries. The implications of those actions, including the efficacy of
those provisions for the beneficiaries or the tax consequences and the application of
homestead law, could have a devastating effect on the testator and his or her family
members. Moreover, some of those consequences may not be known for years or even
decades after a document is executed. Also, the drafting of trusts should be totally
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excluded from the definition of “wills” (which, as noted previously, remains undefined)
because of the complexity of those instruments. This again highlights why “wills” as an
“authorized area of law” requires a better, more narrowly defined definition. The bottom
line is that the RPPTL Section firmly believes that the proposed rule must be safe and
effective for the public, and the RPPTL Section has significant concerns that the public
will be at risk under the amended proposed rule.

4. The RPPTL Section continues to have concerns that AFRPs are providing
legal advice to clients in the areas of debt collection and landlord-tenant disputes which
involve litigation that implicate substantive rights, including the possibility of fee shifting
against pro se individuals. These concerns are exacerbated by the limited education
and training required to be an AFRP and the rejection of the requirement for a lawyer to
both employ and supervise the AFRP." This simple change would ensure that there is a
lawyer directly overseeing the AFRP’s work (with legal liability) in order to protect the
public.

5. The RPPTL Section respectfully disagrees with the position that the
Florida Supreme Court should allow the proposed rule to be promulgated, allow the
system to be abused or for harm to befall the public, and then react after the fact.
Instead, the RPPTL Section suggests providing safeguards for the public now, and if the
system can be optimized later based upon experience, amendments to the rule should
be made at that time. To do otherwise would be accepting harm to the public, some of
which will be irreparable, and then requiring resources from The Florida Bar and the
courts to rectify any harm. Fixing a problem often requires more resources and labor
than doing it properly in the first instance (which also lessens the likelihood of harm to
the public). While it may have taken ten years to implement Washington’s system (as
reflected in the September 30, 2019 correspondence), the fact that Florida would not
have to “reinvent the wheel” would allow Florida’s program to begin sooner than
Washington’s and this also safeguards Florida from trying to take a shortcut to the
detriment of the public. In other words, the RPPTL Section suggests doing it the right
way — not the fast way.

6. The RPPTL Section continues to believe that the lack of specificity in the
proposed rule will lead to abuse, diminished benefits to the public, lack of confidence in
the justice system, future problems that The Florida Bar and the courts will have to
resolve, and various unintended consequences which may be harmful to the public as a
whole. This current proposed rule may be inferior to increasing funding to legal aid
organizations where low-income individuals are given assistance by members of The
Florida Bar. Furthermore, the problem has other less-extreme solutions which could be

' Much was said in letter sent by Mr. Glover concerning an attorney who may not be the “employing”
attorney having supervisory control over an AFRP, necessitating the use of the word “or” in the proposal.
However, such response misses or ignores the reality that should the word “or” be utilized in the proposal,
an ARFP which is “employed” by an attorney need not be supervised by an attorney, a very serious public

olicy concern.

Executive Council Zoom Meeting 5-29-20

Paf 43



implemented. Similar to law students (who have 1-2 years of education and training as
opposed to the proposed educational requirements in the amended proposed rule), a
proposal could include waivers for AFRPs to provide legal services, under the
supervision of a licensed attorney directly to legal aid organizations, public defenders, or
other non-profit groups, each of which serve the under-served public.

7. While the RPPTL Section respectfully disagrees with the position of the
Florida Registered Paralegal Enrichment Committee, the RPPTL Section does agree
that AFRPs should be “certified” in the areas in which they are allowed to provide legal
advice.

While this letter addresses several points raised in the amended proposed rule
and the letter sent by Mr. Glover, the RPPTL Section remains committed to its earlier
position as reflected in our September 30, 2019 letter and opposes the proposal as
currently drafted. Many of the issues and concerns from the RPPTL Section’s previous
letter reflect real life situations and not just hypotheticals.

In closing, thank you for giving the RPPTL Section an opportunity to weigh in on
this very important issue. The RPPTL Section stands ready to assist, if given the
opportunity, in the process of creating rules for AFRPs that protect the public and the
operations of our courts.

Sincerely,

8 P
A /“f‘/”*/ b T AL b~

Robert S. Freedman
Chair, Real Property, Probate and
Trust Law Section
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September 30, 2019

Lori S. Holcomb

Division Director, Ethics and Consumer Protection
The Florida Bar

651 East Jefferson Street

Tallahassee, Florida 32399-2300

Re:  Proposal to Expand the Florida Registered Paralegal
Program (Chapter 20, Rules Regulating The Florida Bar)

Dear Ms. Holcomb:

The Florida Commission on Access to Civil Justice (“FCACJ")
has requested input from The Florida Bar's Board of Governors
regarding its proposal to expand the Florida Registered Paralegal
Program (Chapter 20, Rules Regulating The Florida Bar), by amending
the rules (the “Proposal”’). The Board of Governors has in turn
requested input from the Real Property, Probate and Trust Law Section
of The Florida Bar (“RPPTL Section”), and this correspondence is sent
in response to your email soliciting such input.

The RPPTL Section.

As an introduction, the RPPTL Section historically has been, and
continues to be, the largest substantive law section of The Florida Bar.
The RPPTL Section assists, represents, and involves well over 10,000+
members practicing in the areas of real estate, construction, probate,
trust and estate law. RPPTL Section members’ dedication to serving the
public in these fields of practice is reflected in just a few of their
continuing efforts, including producing educational materials and
seminars for attorneys and the public, assisting the public pro bono,
drafting proposed legislation, rules of procedure and regulation, and,
upon request, providing advice to the judicial, legislative and executive
branches on issues related to our fields of practice.

Current Situation.

Currently, there are rules that create and regulate registered
paralegals in Chapter 20, Rules Regulating The Florida Bar. The
proposed amendments would allow a paralegal, registered as an
Advanced Florida Registered Paralegal (“AFRP”), to provide limited
legal services to limited representation clients in matters involving family
law, landlord tenant law, guardianship law, wills, advance directives or
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debt collection defense. In assisting these clients, the AFRP may help the limited representation
client fill out forms, provide general information, and assist the clients in navigating the court
system. The Proposal appears to allow AFRPs to provide legal services/advice without lawyer
supervision of the work product, which is a major change from the current situation. See Rule
4-5.3(c) of the Rules Regulating The Florida Bar. While many lawyers currently employ
paralegals, they have a duty to supervise the work of the paralegals. Under the current
Proposal, the “work product” of a Florida Registered Paralegal (“FRP”) would continue to be
supervised by a lawyer (see Rule 20-2.1(1)(1) of the Proposal), but not for AFRPs.

In addition, many lawyers currently use paralegals to perform client intake without the
lawyer's presence. This is permissible when (1) the paralegal identifies that he/she is not a
lawyer, (2) it is limited to fact gathering, and (3) no legal advice is given. See Ethics Opinion 88-
6. The attorney then makes the decision to either accept or reject a case, provides the opinion
as to what documents are required, and provides the required legal services. The Proposal, as
currently drafted, appears to allow the AFRP to listen to a potential client's legal issue,
recommend a form, and prepare the form, all without lawyer review of the work product. The
Proposal would also allow the ARFP to prepare “other documents” in addition to the form in
question. See Rule 20-6.3(a)(a) of the Proposal. This may result in the execution of forms
which do not properly address an individual’s legal needs, resulting in additional time and legal
costs to correct the errors.

Opposition to Proposal; Discussion and Analysis.

The RPPTL Section commends the laudable efforts of the FCACJ to provide the poor
and underserved persons greater access to quality legal services. It is well known that the cost
of legal services can be prohibitive, and the interests of justice and the citizens of Florida are
better served by more people having access to quality legal services that they can afford.

However, the RPPTL Section’s Executive Committee, taking interim action in
accordance with the RPPTL’S Section Bylaws because consideration of the Proposed Probate
Rules by the overall RPPTL Section Executive Council was not possible under the time frame
required for a response, unanimously approved a RPPTL Section Position on September 27,
2019, in opposition to the Proposal. We provide the following comments and discussion for
the FCACJ’s consideration.

These concerns, and the basis for the RPPTL Section’s opposition to the current
Proposal, are that the Proposal (a) conflicts with existing unlicensed practice of law (“UPL") and
ethics decisions (and the solid public policy reasoning for such decisions), (ii) fails to provide
quality control for the legal services being provided, (iii) fails to detail the requisite specificity for
a successful program, and (iv) is subject to abuse, fraud, and other potential unforeseen
consequences. For the foregoing reasons, the Proposal, as drafted, does not accomplish the
goal of access to justice nor does it fix the current problems facing the public. In fact, the
Proposal, as currently drafted, potentially creates a host of new problems (which are addressed
below).

a. Conflict with Existing Law - Unlicensed Practice of Law.

The Proposal appears to be contrary to Florida Supreme Court decisions, Florida Bar
ethics opinions, the Rules Regulating The Florida Bar, and the well-reasoned arguments
supporting those decisions and rules. In The Florida Bar v. Sperry, 140 So.2d 587, 595 (Fla.
1962), and The Florida Bar v. Town, 174 So.2d 385 (Fla. 1965), the Florida Supreme Court
announced that if important legal rights of a person are affected by the giving of advice or by the
performance of services, including the preparation of legal instruments by which legal rights are
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obtained, secured, or given away, then such act constitutes the practice of law. Clearly,
providing assistance in the completion of forms, even the most basic of forms, affects the legal
rights of persons and could constitute UPL.

Rule 10-2.1(a) of the Rules Regulating The Florida Bar provides that, “[ijn assisting in
the completion of the form, oral communication by nonlawyers is restricted to those
communications reasonably necessary to elicit factual information to complete the blanks on the
form and inform the self-represented person how to file the form. The nonlawyer may not give
legal advice or give advice on remedies or courses of action.” Aside from the ministerial act of
taking written instructions (from the client or a Florida attorney) and filling in blanks, any further
action taken by a person on behalf of another would constitute UPL.

In The Florida Bar v. Keehley, 190 So.2d 173 (Fla. 1966), which dealt with matters
relating to the preparation of corporate charters and other related documents, the Florida
Supreme Court approved and adopted the conclusions of the circuit court judge acting as a
referee which held that neither the absence of compensation, the close personal relationship
between the party preparing the documents and those for whom they were prepared, nor the
interest of the respondent in the transaction, either present or prospective, served to legalize his
actions in formation of the corporations. See also, Advisory Legal Opinion — AGO 75-129, May
5, 1975. The Florida Supreme Court stated in Keehley:

"It is equally inimical, dangerous and contrary to the welfare of the
public to permit untrained and unqualified persons, who have not
been admitted to The Florida Bar, to perform such services for
individuals who desire to incorporate and to operate as
corporations under the Florida law, whether a fee is charged,
whether the parties are closely related, or whether the untrained
persons is one of the interested parties." Keehley, 190 So.2d at
175.

The Proposal appears to separate AFRPs from FRPs by allowing AFRPs to provide
legal services or prepare documents which are not reviewed by an attorney. Cf. Rule 20-
2.1(1)(1) of the Proposal relating to FRPs. If this is the case, this would be in conflict with Rule
4-5.3(c), which states, “the lawyer must review and be responsible for the work product of the
paralegals or legal assistants.” (Emphasis added.)

b. Harm to the Public.!

The limited training required under the Proposal does not fully address the concerns
regarding protection of the public. Perhaps a significant amount of training and licensing
requirement may provide for better protection of the public than what is in the current Proposal
(something akin to being licensed members of the Bar but less stringent). The Florida Supreme
Court has stated:

". . . the unauthorized practice of law by those not qualified and
admitted actually creates work for the legal profession because of
the errors and mistakes of those who for others illegally perform
legal work they are not competent to perform. In this, the
members of the legal profession gain, but the unfortunate

' “[T]he single most important concern in the Court's defining and regulating the practice of law is the
protection of the public from incompetent, unethical, or irresponsible representation.” The Florida Bar v.
Moses, 380 So.2d 412, 417 (Fla. 1980).
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members of the public who were ill-advised lose, in some
instances, quite badly." Sperry, 140 So.2d at 595.

Any lawyer who has been hired as successor counsel after prior counsel has made
mistakes understands the difficulty and expense of redressing any prior mistakes. Additionally,
while some mistakes can be fixed at a minimum cost, others can be very costly to remedy.
Even worse, some mistakes simply cannot be repaired and a client who may have a winning
case is left losing their case and paying attorney’s fees (and possibly the other side’s attorney’s
fees).

The Proposal appears to allow an AFRP to provide services if they are supervised or
employed by a lawyer. The RPPTL Section believes that any AFRP allowed to provide services
must be employed and supervised by a lawyer. The failure to require employment with a lawyer
and supervision by that lawyer would appear to allow loosely associated individuals to thwart
the intent of the Proposal and to otherwise harm the public. Moreover, it provides the “stamp of
approval” of The Florida Bar over individuals practicing under the auspices of the AFRP
program, when in fact such individuals may be practicing with little or no oversight from The
Florida Bar and a licensed attorney. What if an attorney is licensed in Florida but actually
practices in another jurisdiction, does not have an office in Florida, but associates with local
paralegals? Is this a scenario that is acceptable? The RPPTL Section believes there should be
added safeguards, and perhaps requiring the lawyer to be located in Florida (or at least for a
percentage of the time) if she/he uses AFRPs may address this concern.

In addition, the Proposal allows the AFRP to prepare “other documents” related to the
forms as well without truly defining “other documents.” (See Rule 20-6.3(a)(1) of the Proposal.)
If a guardianship owes taxes, should the AFRP be allowed to provide tax advice since it relates
to the guardianship? There should be limitations on what “other documents” includes.

It is not on account of protectionism for the practice of law, but protection for the general
public, that the Proposal, as currently drafted, should be rejected. As stated by the Florida
Supreme Court, “[i]t is the effort to reduce this loss by members of the public that primarily
justifies the control of admissions to the practice of law, discipline of those who are admitted,
and the prohibition of the practice to those who have not proved their qualifications and been
admitted." Sperry, 140 So.2d at 595. Under the Proposal, AFRPs are not subject to the same
ethical rules and standards of care as a member of The Florida Bar. These Rules and standards
of care of our profession exist for the protection of the public, and any person providing legal
services must adhere to the same. The inability to control the quality of the legal services
provided by an AFRP harms the public and fails to provide the requisite protection incumbent to
move forward with the Proposal.

G. Practice Areas.

The breadth of the practice areas encompassed by the Proposal, together with the lack
of definitions or specificity of what services may be provided within such practice areas, is
problematic. While the Proposal may work for some, limited practice areas in limited scope
assignments, the Proposal does not contain the requisite specificity to guide the AFRP program.
For example, what is meant by “wills"?? Does it include a 100 page “form” will that has been
developed by a practitioner over years of experience? Does this include estate planning and
probate administration? If it is contemplated that drafting of “simple wills” be allowed, one gets
into the slippery slope of what is a “simple” will. Also, it is doubtful that an AFRP has the legal

2 The Florida Supreme Court has held that a nonlawyer cannot draft a will for a third party. The Florida
Barv. Larkin, 298 So.2d 371 (Fla. 1974).
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ability to advise a client regarding proper alternatives to a “simple will,” including using other
estate planning tools and techniques, such as lady bird deeds, trust agreements, jointly held
assets, and the legal implications of choosing those alternatives, including tax consequences
and asset protection.

In probate and guardianship administrations, lawyers are generally required to be
involved pursuant to Fla. Prob. R. 5.030(a). This is because probate and guardianships are
extremely detailed-oriented practice areas fraught with deadlines and other nuances which
present traps for the unwary. Guardianship cases are by their very nature adversarial because
the petitioner is seeking to declare someone incapacitated and to remove their civil rights (which
is why counsel is appointed for the alleged incapacitated person when a case is initiated
pursuant to § 744.331(2), Fla. Stat.) Accordingly, an AFRP should not be allowed to provide
legal advice in guardianships and probate cases.

Ethics opinions, such as Ethics Opinion 89-5, demonstrate the specificity necessary for a
nonlawyer to engage in a quasi-legal practice. Ethics Opinion 89-5 details five requirements for
a nonlawyer in a law firm to conduct a real estate closing, including the requirement that the
client understands the closing documents in advance of the closing, the lawyer be available for
consultation during closing, and the nonlawyer will not give legal advice at the closing or make
impromptu decisions that should be made by the supervising lawyer. Whether a real estate
closing, contract, or “simple” will, a nonlawyer will not be able to comply with similar
requirements without attorney involvement.

Landlord-tenant law and debt collection often involve litigation. Moreover, without the
requisite specificity, each suffer from the same deficiencies enumerated above. The FAR/BAR
residential form lease may be one thing (although such lease still has numerous instances of
negotiated issues that impact legal rights), but a twenty-five page lease developed by a lawyer,
which contains numerous legal waivers and requirements, could be something completely
different. Debt collection involves extensive knowledge of Federal and State debt collections
law, Florida exemptions, and tenancy by the entirety laws, and traverses bankruptcy protections
and the numerous exceptions across each area of the law. Debt collection is not “form” driven.

Notwithstanding the above, with the proper protections, an AFRP may be able to aid
clients with filling out certain forms which have been approved by the Florida Supreme Court or
by statute, such as forms commonly used in family law or advanced directives, provided that
specificity and protections, such as was set forth in Ethics Opinion 89-5, are put in place. Other
areas of practice which are not enumerated in the Proposal, but which may also lend
themselves to an ARFP’s involvement, may include Baker Act and Marchman Act proceedings.
Even so, when a limited representation client asks, “what’s the difference between Option A and
Option B?”, a licensed attorney should be available to explain such important legal rights.

Whether a “simple” form or a more complex guardianship or debt collection proceeding,
it is clear that lawyer oversight is necessary. Such oversight will necessarily bear a cost,
negating or substantially reducing any cost savings intended by the Proposal and reveals the
Proposal to not be materially different than what is presently available to lawyers, paralegals,
and the public through the Florida Registered Paralegal Program.

d. Concerns Regarding Fraud.

The Proposal opens the door, and may perhaps legitimize, certain unscrupulous
activities. One potential unintended consequence of the Proposal would be to allow paralegal
mills, conceivably employing scores of AFRPs, headed by one lawyer, with very little, if any,
supervision. What if a financial planner obtains the necessary requirements to be an AFRP
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under the Proposal and loosely teams up with a non-estate planning lawyer to then provide an
estate planning mill closely tied to the financial planner’s investment advice business? There
are also concerns regarding UPL with disbarred lawyers or out-of-state lawyers practicing law in
Florida through an AFRP loophole.

e. Other Issues Identified.

The unintended consequences of the Proposal should be studied. In addition to the
aforementioned issues, the RPPTL Section also identified several other issues and potential
unintended consequences of the Proposal as currently drafted. While the target audience of the
Proposal is the “underserved” and indigent persons in Florida, AFRPs could be utilized to target
other groups, such as the elderly, wealthy, or the public as a whole, through broad marketing
campaigns aimed at getting large quantities of clients in the door to provide “one size fits all”
legal products, or worse, a “bait and switch” tactic of drastically increasing the cost of services
provided after the initial meeting or detracting from presently available sources for quality low or
no cost competent legal representation. Without any restriction on services to be provided by
the AFRP or fees to be charged, the Proposal could be subject to abuse of citizens outside its
target, potentially resulting in an AFRP being tasked with providing legal advice or drafting
estate plans for extremely wealthy individuals with major tax consequences. Legal aid
organizations have income limits to ensure that the target audience receives their services. The
Proposal lacks such limit or any other mechanism to ensure the target audience is served which
could result in the target audience, again, being ignored and priced out of the services to be
provided.

Cottage industries within practice areas could spring forth from the Proposal. For
instance, in corporate legal practice, the Proposal could be utilized for the completion of
corporate documents, charters, or articles of incorporation. Such would violate existing law.
The Florida Bar v. Fuentes, 190 So.2d 748 (Fla. 1966); Keehley, 190 So. 2d at 173.

The public may not truly appreciate that the services are being provided by a person
who is not authorized to practice law in the state of Florida. Detailed written disclosures and
informed consent could alleviate some of these concerns but are absent from the Proposal.

f. State of Washington Limited License Legal Technician (LLLT).

There has been some discussion that the Proposal is based on Washington State’s
concept of a Limited License Legal Technician (“LLLT”).3 However, the requirements for LLLTs
appear to be much more in-depth than what is required of AFRPs and the Washington program
only has a handful of participants. Some of the requirements of an LLLT include:

1. Education
o Associate Degree or higher in any subject
o] LLLT Core Curriculum: 45 credits of legal studies courses that

must be taken at a school with an ABA-approved or LLLT Board-approved paralegal program or
at an ABA-approved law school and that must include the following subjects
o] Civil Procedure, minimum 8 credits

% The Washington Lawyer (publication of the District of Columbia Bar), suggests that the program may
work in Washington State based on the specific needs of that jurisdiction, but are not appropriate
everywhere, including in their own jurisdiction. John Murph, The Justice Gap & the Rise of Nonlawyer
Legal Providers, Wash. Law., Sept. 2019, at 18-23. A copy of the Article is enclosed with this
submission.
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Contracts, minimum 3 credits

Interviewing and Investigation Techniques, minimum 3 credits
Introduction to Law and Legal Process, minimum 3 credits

Law Office Procedures and Technology, minimum 3 credits

Legal Research, Writing, and Analysis, minimum 8 credits
Professional Responsibility, minimum 3 credits

S credit hours in basic domestic relations subjects

10 credit hours in advanced and Washington-specific domestic

O O O0OO0OO0OO0OO0O0o

relations subjects.
2. Examinations Requirement: 3 examinations

o Paralegal Core Competency Exam (PCCE)

o] LLLT Practice Area Examination: Tests knowledge of a specific
practice area. Currently, the approved practice area is family law.

o LLLT Professional Responsibility Examination: Tests knowledge
of LLLT ethics.

3. Experience Requirement

o 3,000 hours of substantive law-related work experience as a
paralegal or legal assistant supervised by a lawyer prior to licensing.

o] Experience must be acquired no more than three years prior to, or

40 months after, passing the LLLT practice area exam.

The Proposal only requires 3 hours of course credit to sit for national examination.
Under the Proposal, an AFRP could take a 3-hour course in contracts and then seek to provide
services in family law. How does this benefit the public if the AFRP does not know family law
and its nuances? The Proposal only requires a national examination. If an attorney is required
to take the Bar Exam which includes Florida-specific law, why should an AFRP not also be
subject to an examination on Florida specific law?

Conclusion.

The RPPTL Section supports the push to increase access of the public to justice, but
opposes the Proposal in its current form. However, any efforts to increase access should have
as its priority Florida’s unwavering public policy of protecting its citizens from the unlicensed
practice of law, incompetent legal services, and fraud. Regarding the Proposal, the RPPTL
Section recommends:

° Eliminating wills, guardianships, landlord tenant and debt collection from the
practice areas;

o Studying allowing AFRP to participate in Baker Act and Marchman Act
proceedings and/or the completion of Florida Supreme Court-approved forms;

o Strictly defining exactly what services and forms (and limiting each) which can be
utilized by the AFRP within any areas of practice allowed (such as family law);

o Providing a better definition (with proper limits) on what “other documents” mean
in Rule 20-6.3(a)(1);
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o Increasing the educational/licensing requirement to be an AFRP;

° Requiring an AFRP to be both employed by and supervised by a lawyer and
perhaps require the lawyer to work or have an office in Florida;

o Adding additional safeguards to prevent fraud, such as paralegal mills with lack
of supervision;

o Expanding legal aid or re-routing resources into the existing Florida Bar's Lawyer

Referral Source program, or other available no/low cost legal alternatives should be considered
in the alternative to the Proposal. There are presently programs and service providers which
provide access to justice for underserved and indigent persons, under the supervision or directly
by a licensed attorney. Increasing funding to such organizations or providing a mechanism for
underserved persons to pay a portion of the cost of legal services commensurate to their
income level could serve and protect the target audience; and

° Providing better public access to legal references, such as legal educational
materials, forms, and other tools — even posting such tools online in a centralized location.
Computer access at each public library or Clerk of Court could be provided (with no other
internet service) to allow persons to research public records, Florida Supreme Court-approved
forms, and potential tutorials produced by The Florida Bar on how to complete of the forms.

If revisions to the Proposal are made in this regard, the RPPTL Section would be able to
consider providing its support.

Thank you in advance for your courtesies.

Respectfully submitted,

7 / ; ’
W A s~ S
Robert S. Freedman
Chair, Real Property, Probate & Trust
Law Section

Enclosure
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Appendix D - Recommendations for the Analytic Approach to a
Florida Law Practice Innovation Laboratory Program

We strongly recommend an analytic approach that defines a Florida legal
services system model and incorporates data-driven assessment criteria to maximize
the evaluative value of the program. A suggested system design for legal services
would define stakeholders, resources, functions, and processes and map relationships
between the same. The design should also consider environmental factors in which the
legal services system operates and where associated consumers reside. Multi-
dimensional, rigorous evaluative criteria are then developed to properly assess system
components and the aggregate. This type of analytic approach will provide a deeper
understanding of the delivery of legal services in Florida and a way to identify and
assess key factors and risks in that system. In addition to an advisory body that
evaluates applications, such an approach requires a diverse team of subject matter
expert lawyers and paralegals that represent the range of practice areas that will be
employed in the lab. Similarly, we agree with the Special Committee Report and
believe that it will be critical to include technical expertise (members of the Florida Bar
or not) with experience in strategic planning, management, and decision analytics.

The logical approach would be to work closely with one or more of our state’s
excellent Legal Aid Programs. An existing network of 44 legal services providers are
devoted to improving access to justice and are uniquely well-situated to help identify the
areas of greatest need and provide invaluable insight in structuring and administering a
successful sandbox of this nature. And if the technology providers in particular have the
ability to better streamline and automate some of the processes involved, so as to
enable these services to reach a larger segment of Florida’s underserved population,
this can be a win-win opportunity for all involved.

Another resource for the Lab is to collaborate with the Workgroup on Access to
Civil Justice established by Chief Justice Canady, formerly the Florida Commission on
Access to Civil Justice!. Our Section worked closely with this Commission in the past
several years in their analysis of relaxing certain Rules of Professionalism and the
implementation of the AFRP program. This Commission has been studying “the unmet
civil legal needs of disadvantaged, low-income, and moderate-income Floridians” for
years. It makes sense that the Special Committee join forces with a Commission that
has such common goals and resources. Our point in making these recommendations is
that identifying the legal issues facing our citizens and the areas in need of
improvement should be a collaborative effort including all stakeholders in Florida. We
should be utilizing the knowledge within in our state in striving for a solution.

L See https://www.floridasupremecourt.org/content/download/788855/file/AOSC21-48.pdf. See also
https://atj.flcourts.org/. The Florida Commission on Access to Civil Justice was founded by Justice Labarga in 2014
and the work of this Commission has been transferred to the Workgroup on Access to Justice on September 20,
2021, by Chief Justice Canady.
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RPPTL 2021-2022

Executive Council Meeting Schedule

Robert Swaine’s Year

Limit 1 reservation per registrant, additional rooms will be approved upon special request.

NOTE- Committee meetings may be conducted virtually via Zoom prior to the Executive Council meeting weekend.

Date

Location

July- 24 —July 252021

November 3 — November 7, 2021

March 2 — March 6, 2022

March 30 — April 2, 2022

June 1 — June 5, 2022

E c I Meetine & Legislative Uod
Fhe Breakers

Palm-Beach—Florida

Executive Council Meeting

Luminary Hotel & Co.

Fort Myers, FL

Standard Guest Room Rate (King): $209
Standard Guest Room Rate (Two Queen): $234

Out of State Executive Council Meeting
Hotel Bennett

Charleston, South Carolina

Standard Guest Room Rate: $429

Executive Council Meeting

AC Hotel by Marriott Tallahassee (Contract Pending)
Tallahassee, Florida

Standard Guest Room Rate: $179

Executive Council Meeting & Annual Convention
Hawks Cay Resort

Duck Key, Florida

Standard Guest Room Rate: $249

Two Bedroom Villa Rate: $299
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RPPTL 2022-2023
Executive Council Meeting Schedule
Sarah Butters’ Year

Limit 1 reservation per registrant, additional rooms will be approved upon special request.

NOTE- Committee meetings may be conducted virtually via Zoom prior to the Executive Council meeting weekend.

Date Location

July 21 - July 24, 2022 Executive Council Meeting & Legislative Update
The Breakers
Palm Beach, Florida
Room Rate (Deluxe Room —King): $250
Premium Room Rate: $305

September 28 — October 2, 2022 Executive Council Meeting
Opal Sands Harborside
Bar Harbor, Maine
Standard Guest Room Rate (King): $318
Premium King: $376

December 8 — 12, 2022 Executive Council Meeting
Four Seasons
Orlando, FL
Standard Guest Room Rate: $299

February 22 - 26, 2023 Executive Council Meeting
Sandestin Golf and Beach Resort
Destin, Florida
Grand Complex 1 Bedroom: $195
Hotel Effie Standard Guest Room Rate: $244

June 1 —June 4, 2023 Executive Council Meeting & Annual Convention
Opal Sands Delray (Contract Pending)
Delray Beach, FL
Standard Guest Room Rate: $189
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RPPTL Budget Summary

TO DATE REPORT

General Budget YTD

Revenue $ 1,020,189

Expenses $ 518,648

[Net: $ 501,541

Attorney Bankers Conf. YTD

Revenue $ 150

Expenses $ 5

[Net: $ 145

CLI YTD

Revenue $ 9,120

Expenses $ 709

[Net: $ 8,411

Trust Officer Conference

Revenue $ 296,340

Expenses $ 172,606

[Net: $ 123,734

Legislative Update

Revenue $ 9,400

Expenses $ 47,571

[Net: $  (38,171)
Convention

Revenue $ -

Expenses $ (1,001)

[Net: $ 1,001

Roll-up Summary (Total)

Revenue: $ 1,335,199
Expenses $ 738,538
Net Operations $ 596,661
Beginning Fund Balance: $ 3,030,620
Current Fund Balance (YTD): $ 3,627,281
Projected June 2021 Fund Balance $ 2,760,360

1 This report is based on the tentative unaudited detail statement of opera%ns dated 09/30/21 (prepared 10/22/21)



Proposed Budget 22- 23

Real Property Probate Trust Law Section

18-19 19-20 20-21 21-22 22-23
Account Actuals Actuals Actuals Budget Budget
SUMMARY
Beginning Fund Balance $ 1,823,263 $ 2,136,908 $ 2,339,334 § 3,030,619 2,760,359
Net Operations * 203,254 (9,239) 752,713 (245,185) (481,654)
Legislative Update (42,185) (24,263) 8,718 (71,250) (71,250)
Convention (35,940) 2,726 (175,494) (148,900) (163,900)
Attorney Trust Officer 110,402 94,657 24,294 83,500 70,500
CLI 110,992 136,540 81,473 114,525 74,525
Attorney Loan Officer (28,400) 2,006 (420) (2,950) (2,950)

Ending Fund Balance #

2,141,386 S 2,339,335 $ 3,030,618 S

2,760,359 S 2,185,630

Net Operations *

*Total Contract Liabilities are $2,799,502.90

318,123 S 202,427 S

691,284 S

(270,260) S (574,729)




3001-Annual Fees
3002-Affiliate Fees
Total Fee Revenue

3301-Registration-Live
3331-Registration-Ticket
Total Registration Revenue

3351-Sponsorships
3391 Section Profit Split
3392-Section Differential
Other Event Revenue

3561-Advertising
Advertising & Subscription Revenue

3899-Investment Allocation
Non-Operating Income

Total Revenue

4131-Telephone Expense
4134-Web Services
4301-Photocopying
4311-Office Supplies

Total Staff & Office Expense

5051-Credit Card Fees
5101-Consultants

5581-Legislative Consultant Travel*™
5121-Actionline (Printing-Outside)
5199-Other Contract Services

Total Contract Services

5501-Employee Travel
5531-Board/Off/Memb Travel
Total Travel

6001-Post 1st Class/Bulk
6101-Products Purch for Sale
6251-Promotion Sponsorship
6311-Mtgs General Meeting
6321- Mtgs Meals

6325-Mtgs Hospitality
6361-Mtgs Entertainment
6399-Mtgs Other
6401-Speaker Expense
6451-Committee Expense
6531-Brd/Off Special Project
6599-Brd/Off Other (ALMS)
7001-Grant/Award/Donation
5521-Law School Programming*
5522-Professional Outreach*
5520-Diversity Initiatives*
7011-Scholarship/Fellowship
7999-Other Operating Exp
8901-Eliminated IntFund Exp
Total Other Expense

8021-Section Admin Fee
8101-Printing In-House
8111-Meetings Services

Total Admin & Internal Expense

9692-Transfer Out-Council of Sections

THE FLORIDA BAR
Real Property, Probate and Trust Law General
Budget 2022-2023

2018-19 2019-20 2020-21 2021-22 2022-23
Actual Actual Actual Budget Budget
$626,460 633,200 648,900 625,200 625,200

8,680 9,760 9,590 5,000 5,000
635,140 642,960 658,490 630,200 630,200
180,582 171,961 171,003 180,000 180,000
180,582 171,961 171,003 180,000 180,000
237,476 225,875 192,313 180,000 180,000
276,501 336,907 562,502 250,000 260,000

25,440 15,463 12,960 25,000 15,000
539,417 578,245 767,775 455,000 455,000
18,117 20,466 14,918 18,000 18,000
18,117 20,466 14,918 18,000 18,000
100,919 -29,830 582,529 106,469 25,000
100,919 -29,830 582,529 106,469 25,000

1,474,175 1,383,802 2,194,715 1,389,669 1,308,200

1,321 1,539 0 0 0

45,372 36,099 47,049 75,000 75,000
65 0 0
2,021 1489 1018 5000 5,000
48,779 39,127 48,067 80,000 80,000
11,178 12,762 11,638 12,000 12,000
120,000 110,000 152,025 120,000 120,000
NEW 8,123 15,000 15,000
103,658 99,276 69,541 120,000 120,000
15,125 8,640 49,685 45,000 125,000
249,961 238,801 282,889 312,000 392,000
18,438 8,703 9,510 20,000 20,000
32,741 14,804 14,293 20,000 20,000
51,179 23,507 23,803 40,000 40,000
1,046 28,362 26,018 10,000 10,000
0 0 0 0
1000 0 0 0
559,586 637,324 677,186 650,000 750,000
250 164
20,938 36,242 41,234 35,000 35,000
0
10,306 8,538 3,101 15,000 15,000
328 2,719 0 7,500 7,500
67,348 122,124 82,368 125,000 100,000
491 1,275 0 50,000 50,000
6,632 8,081 2,610 15,000 15,000
18,099 5,883 12,137 8,000 8,000
NEW 1,622 0 5,500 5,500
NEW 0 0 3,000 3,000
590 572 0 12,000 12,000
14,091 11,301 12,115 27,000 27,000
1,475 230 1,207 5,000 5,000
3000 0 3000 3000
701,180 868,273 858,140 971,000 1,046,000
217,024 222,046 227,939 229,354 229,354
86 485 664 2,000 2,000

3,000 0 0 0 0

220,110 222,531 228,603 231,354 231,354
300 300 500 500 500
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2018-19 2019-20 2020-21 2021-22 2022-23

Actual Actual Actual Budget Budget
Total InterFund Transfers Out 300 300 500 500 500
Total Expense 1,271,509 1,392,539 1,442,002 1,634,854 1,789,854
Net Income 202,666 (8,737) 752,713 (245,185)  (481,654)

*The Grant/Award-Donation Line item has been split out to three new line items including Law School Programming, Professional Outreach, and Divesity Initiatives.
** The Legislative Consultant Travel Line Item has been added in 2019-20
**%5199 - Other contract services is an expense related to extra AV costs for 2022 Hybrid CLI
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3321-Registration-Webcast
Total Registration Revenue

3341-Exhibit Fees
3351-Sponsorships

Other Event Revenue

3401-Sales-CD/DVD

3411-Sales-Published Materials
Sales, Rents & Royalties Revenue

Total Revenue

4111-Rent Equipment
4301-Photocopying
4311-Office Supplies

Total Staff & Office Expense

5031-A/V Services
5051-Credit Card Fees
5121-Printing-Outside
5199-Other Contract Services
Total Contract Services

5501-Employee Travel
5571-Speaker Travel
Total Travel

6001-Post 1st Class/Bulk
6021-Post Express Mail
6311 - Mtgs General Meeting
6321-Mtgs Meals
6325-Mtgs Hospitality
6341-Mtgs Equip Rental
6401-Speaker Expense
6451-Committee Expense
7001-Grant/Award/Donation
7999-Other Operating Exp
Total Other Expense

8011-Administration CLE
8101-Printing In-House

THE FLORIDA BAR

RPPTL Legislative Update

Budget 2021 -2022

2018-19  2019-20 2020-21 2021-22 2022-23
Actual Actual Actual Budget Budget
$8,509 9,078 0 0 0
8,509 9,078 0 0 0
18,250 27,175 9,336 14,000 14,000
0 0 0 0 0
18,250 27,175 9,336 14,000 14,000
24,535 27,045 4,310 0 0
630 -60 0 0 0
25,165 26,985 4,310 0 0
51,924 63,238 13,646 14,000 14,000
0 0
127 0 0 100 100
71 0 0 150 150
198 0 0 250 250
1,495 1,495 0 0 0
1,043 906 -66 500 500
2,846 33 363 5,000 5,000
0 0 0 0 0
5,384 2,434 297 5,500 5,500
450 2,315 0 3,000 3,000
227 6,034 0 6,500 6,500
677 8,349 0 9,500 9,500
49 403 10 50 50
283 860 58 500 500
81 64 0
48,321 52,525 0 45,000 45,000
707 455 0 1,500 1,500
30,162 14,193 0 15,000 15,000
1,258 993 50 0 0
977 0
0 3,245 5,000 5,000
84 302 55 500 500
80,945 70,772 3,418 67,550 67,550
3,200 1,000 1,000 500 500
0 102 0 350 350
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2018-19  2019-20 2020-21 2021-22 2022-23

Actual Actual Actual Budget Budget
8131-A/V Services 3,703 4,544 63 0 0
8141-Journal/News Service 0 0 0 1,600 1,600
8171-Course Approval Fee 0 300 150 0 0
Total Admin & Internal Expense 6,903 5,946 1,213 2,450 2,450
Total Expense 94,107 87,501 4,928 85,250 85,250
Net Income (42,183) (24,263) 8,718 (71,250) (71,250)

**The 2020 Legislative Update program was entirely virtual due to covid-19.
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3301-Registration-Live

Total Registration Revenue

3341-Exhibit Fees
3351-Sponsorships
Other Event Revenue

3401-Sales-CD/DVD
Total Revenue

5051-Credit Card Fees
Total Contract Services

5501-Employee Travel
5571-Speaker Travel
Total Travel

6021-Post Express Mail
6321-Mtgs Meals
6325-Mtgs Hospitality
6341-Mtgs Equip Rental
6401-Speaker Expense

7999-Other Operating Exp

Total Other Expense

8011-Administration CLE
8101-Printing In-House
8131-A/V Services

8141-Journal/News Service
8171-Course Approval Fee
Total Admin & Internal Expense

Total Expense

Net Income

THE FLORIDA BAR
RPPTL Attorney Bankers Conference
Budget 2022 -2023

2018-19 2019-20 2020-21 2021-22 2022-23
Actual Actual Actual Budget Budget
$5,875 8,662 0 12,500 12,500
5,875 8,662 0 12,500 12,500
750 0 0 1,500 1,500
8,500 14,000 0 8,000 8,000
9,250 14,000 0 9,500 9,500
0 900 -300 2,000 2,000
15,125 23,562 -300 24,000 24,000
223 326 0 500 500
223 326 0 500 500
0 274 0 1,250 1,250
4,990 2,187 0 4,000 4,000
4,990 2,461 0 5,250 5,250
-11

30,443 6,194 0 5,000 5,000
0 0 0 5,000 5,000
1,563 0 0 3,000 3,000
5 0 0 0 0
1,425 0 300 300
32,011 7,619 -11 13,300 13,300
5,722 10,000 0 6,000 6,000
5 0 0 200 200
0 0 105 550 550
425 850 0 1,000 1,000
150 300 0 150 150
6,302 11,150 105 7,900 7,900

43,526 21,556 120 26,950 26,950
(28,401) 2,006 (420) (2,950) (2,950)
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THE FLORIDA BAR
Real Property Construction Law Institute
2022-2023 Budget

2018-19 2019-20 2020-21 2021-22 2022-23
Actual Actual Actual Budget Budget

3301-Registration-Live $93,580 122,045 114,105 90,000 100,000
3331-Registration-Ticket 1,097 2,806 2,000 2,000
Total Registration Revenue 94,677 124,851 114,105 92,000 102,000
3351-Sponsorships 208,276 207,340 167,050 190,000 190,000
3392-Section Differential 0 0 0 0 0
Other Event Revenue 208,276 207,340 167,050 190,000 190,000
3401-Sales-CD/DVD 13,160 24,295 36,540 15,000 15,000
3411-Sales-Published Materials 900 840 300 500 500
Sales, Rents & Royalties Revenue 14,060 25,135 36,840 15,500 15,500
3699-Other Operating Revenue 0 0 800 800
Other Revenue Sources 0 800 800
Total Revenue 317,013 357,326 317,995 298,300 308,300
5051-Credit Card Fees 6,719 8,249 6,381 4,000 4,000
5181-Speaker Honorarium 0 2,000 5,000 5,000
5199 - Other Contract Services 3,425

Total Contract Services 6,719 10,249 10,306 9,000 9,000
5501-Employee Travel 1,923 2,470 2,250 2,000 2,000
5571-Speaker Travel 7,199 15,849 6,903 9,000 9,000
Total Travel 9,122 18,319 9,153 11,000 11,000
6001-Post 1st Class/Bulk 6 11 2 25 25
6021-Post Express Mail 172 178 156 200 200
6319-Mtgs Other Functions 20,017 22,082 33,571 15,000 25,000
6321-Mtgs Meals 62,278 77,501 0 50,000 75,000
6325-Mtgs Hospitality 45,508 42,840 43,870 40,000 45,000
6341-Mtgs Equip Rental 25,833 24,032 106,907 25,000 35,000
6399-Mtgs Other 163 0 0 0 0
6401-Speaker Expense 5,141 2,214 0 0 0
7999-Other Operating Exp 2,484 3,277 2,093 1,500 1,500
Total Other Expense 161,602 172,135 186,599 131,725 181,725
8011-Administration CLE 25,000 15,400 25,000 25,000 25,000
8101-Printing In-House 264 903 0 2,000 2,000
8131-A/V Services 2,738 2,780 5,315 3,250 3,250
8141-Journal/News Service 425 850 0 1,650 1,650

8171-Course Approval Fee 150 150 150 150 150
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2018-19 2019-20 2020-21 2021-22  2022-23

Actual Actual Actual Budget Budget
Total Admin & Internal Expense 28,577 20,083 30,465 32,050 32,050
Total Expense 206,020 220,786 236,523 183,775 233,775
Net Income 110,993 136,540 81,472 114,525 74,525

*Note - Due to an invoice dispute the 2021-22 invoice was paid after the EQY closing which caused the RPPTL
Equipment rental line item to be grouped with the meeting meals line item.
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3301-Registration-Live
3331-Registration-Ticket
Total Registration Revenue

3341-Exhibit Fees
3351-Sponsorships
Other Event Revenue

3401-Sales-CD/DVD
3411-Sales-Published Materials
Sales, Rents & Royalties Revenue

Total Revenue

4111-Rent Equipment
Total Staff & Office Expense

5051-Credit Card Fees
5121-Printing-Outside
Total Contract Services

5501-Employee Travel
5571-Speaker Travel
Total Travel

6001-Post 1st Class/Bulk
6021-Post Express Mail
6319-Mtgs Other Functions
6321-Mtgs Meals
6325-Mtgs Hospitality
6341-Mtgs Equip Rental
6399-Mtgs Other
6401-Speaker Expense
7999-Other Operating Exp
Total Other Expense

8011-Administration CLE
8101-Printing In-House
8131-A/V Services
8141-Journal/News Service
8171-Course Approval Fee
Total Admin & Internal Expense

THE FLORIDA BAR
RPPTL Attorney Trust Officer Liaison Conference
2022 -2023 Budget

2018-19 2019-20 2020-21 2021-22 2022-23
Actual Actual Actual Budget Budget
$160,924 154,870 0 160,000 160,000
12,085 4,270 0 10,000 10,000
173,009 159,140 0 170,000 170,000
20,700 51,200 12,000 40,000 40,000
81,900 66,750 14,000 80,000 80,000
102,600 117,950 26,000 120,000 120,000
11,290 10,820 0 5,000 5,000
1,740 1,680 0 1,000 1,000
13,030 12,500 0 6,000 6,000
288,639 289,590 26,000 296,000 296,000
0 0 0 0 0
0 0 0 0 0
3,340 2,821 1,556 8,000 8,000
1,154 1,469 0 2,500 2,500
4,494 4,290 1,556 10,500 10,500
2,652 3,649 0 2,000 2,000
1,056 6,093 0 8,100 8,100
3,708 9,742 0 10,100 10,100
173 2 0 1,000 1,000
166 122 0 150 150
7,844 6,201 0 10,000 10,000
43,044 43,464 0 57,000 57,000
62,353 72,994 0 70,000 70,000
18,391 33,259 0 17,000 30,000
750 0
3,799 -259 0 0 0
300 1,360 0 1,000 1,000
136,820 157,143 0 156,150 169,150
25,000 17,050 0 25,000 25,000
2,563 3,165 0 2,000 2,000
5,503 2,968 0 7,000 7,000
0 425 0 1,600 1,600
150 150 150 150 150
33,216 23,758 150 35,750 35,750
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2018-19 2019-20 2020-21 2021-22 2022-23

Actual Actual Actual Budget Budget
Total Expense 178,238 194,933 1,706 212,500 225,500
Net Income 110,401 94,657 24,294 83,500 70,500

*2020 Conference was cancelled due to covid. Revenues rolled over to the 2021 year.
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THE FLORIDA BAR
RPPTL Convention
2022-2023 Budget

2018-19 2019-20 2020-21  2021-22  2022-23
Actual Actual Actual Budget Budget

3301-Registration-Live $66,035 -125 67,702 50,000 60,000
Total Registration Revenue 66,035 -125 67,702 50,000 60,000
3341-Exhibit Fees 20,582 4,145 -214 10,000 10,000
3351-Sponsorships 25,000 0 5,000 10,000 10,000
Other Event Revenue 45,582 4,145 4,786 20,000 20,000
Total Revenue 111,617 4,020 72,488 70,000 80,000
4111-Rent Equipment 3,874 450 0 0 0
4311-Office Supplies 19 0 0 0 0
Total Staff & Office Expense 3,893 450 0 0 0
5051-Credit Card Fees 1,375 294 -178 3,000 3,000
Total Contract Services 1,375 294 (178) 3,000 3,000
5501-Employee Travel 3,994 0 3,526 5,000 5,000
Total Travel 3,994 0 3,526 5,000 5,000
6001-Post 1st Class/Bulk 9 0 0 500 500
6021- Post Express Mail 4 0 0

6321-Mtgs Meals 121,486 550 194,234 150,000 175,000
6341-Mtgs Equip Rental 8,530 0 34,744 20,000 20,000
6361-Mtgs Entertainment 8,256 0 15,656 40,000 40,000
7001 - Grant Donation 10 0 0

Total Other Expense 138,285 550 244,634 210,500 235,500
8101-Printing In-House 0 0 400 400
Total Admin & Internal Expense 0 0 400 400
Total Expense 147,547 1,294 247,982 218,900 243,900

Net Income

(35,930)
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2,726 (175,494)

(148,900) (163,900)



Date of Presentation Crs. # Title Location

11/19/2021 5367 Probate Law Bahia Mar, Fort Lauderdale

12/1/2021 4941 Guardianship CLE Video Webcast Replay

12/8/2021 5168 RPPTL Audio Webcast : Death and Dirt Lawyers Audio Webcast

1/19/2021 5169 RPPTL Audio Webcast: Residential Purchase/Loan Closing Audio Webcast
Statement

2/4-5/2022 5481 Condominium Law Certification Review Course Hyatt Orlando Airport

3/10-12/2022 5560 CLI JW Grande Lakes, Orlando

3/9-12/2022 5566 Construction Law Certification Review JW Grande Lakes, Orlando

4/8-9/2022 5482 Wills, Trusts and Estates Certification Review Hyatt Orlando Airport

4/8-9/2022 5484 Real Property Certification Review Hyatt Orlando Airport
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The Florida Bar
651 East Jefferson Street
Tallahassee, FL. 32399-2300

Joshua E. Doyle (850) 561-5600
Executive Director www.FLORIDABAR.org

SECTION LEGISLATIVE OR POLITICAL ACTIVITY
REQUEST FORM

e This form is for committees, divisions and sections to seek approval for section legislative or
political activities.

e Requests for legislative and political activity must be made on this form.

e Political activity is defined in SBP 9.11(c) as “activity by The Florida Bar or a bar group
including, but not limited to, filing a comment in a federal administrative law case, taking a
position on an action by an elected or appointed governmental official, appearing before a
government entity, submitting comments to a regulatory entity on a regulatory matter, or any
type of public commentary on an issue of significant public interest or debate.”

e Voluntary bar groups must advise TFB of proposed legislative or political activity and must
identify all groups the proposal has been submitted to; if comments have been received, they
should be attached. SBP 9.50(d).

o The Legislation Committee and Board will review the proposal unless an expedited
decision is required.

o If expedited review is requested, the Executive Committee may review the proposal.

o The Bar President, President-Elect, and chair of the Legislation Committee may review
the proposal if the legislature is in session or the Executive Committee cannot act because
of an emergency.

General Information

Submitted by: (list name of section, division, committee, TFB group, or individual name)
Real Estate Leasing Committee of the Real Property, Probate, and Trust Law Section

Address: (address and phone # /0 Brenda Ezell, Chair, 904.432.3200

3560 Cardinal Point Drive, Suite 202, Jacksonville, FL 32257

Position Level: (TFB section / division / committee) TFB RPPTL Section

651 East Jefferson Street ® Tallahassee, FL 32399-2300 * FAX: (850) 561-9405

Rev. 08/17/2020 Page 1 of 3
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THE FLORIDA BAR

Proposed Advocacy

Complete Section 1 below if the issue is legislative, 2 if the issue is political. Section 3 must be
completed.

1. Proposed Wording of Legislative Position for Official Publication
Proposal to create Florida Statutes 49.072 establishing a process to serve unknown

parties in possession of real property.

2. Political Proposal

3. Reasons For Proposed Advocacy

a.

Is the proposal consistent with Keller v. State Bar of California, 496 US 1 (1990), and The
Florida Bar v. Schwarz, 552 So. 2d 1094 (Fla. 1989)? _ Yes

Which goal or objective of the Bar’s strategic plan is advanced by the proposal?
Objective 1: Ensure the Judicial System, a co-equal branch of government,

is fair, impartial, adequately funded and open to all.

Does the proposal relate to: (check all that apply)

Regulation and discipline of attorneys
X Improvement of the functioning of the courts, judicial efficacy, and efficiency
Increasing the availability of legal services to the public
Regulation of lawyer client trust accounts
Education, ethics, competency, integrity and regulation of the legal profession

Additional Information:

Page 2 of 3
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THE FLORIDA BAR

Referrals to Other Committees, Divisions & Sections

The section must provide copies of its proposed legislative or political action to all bar divisions, sections,
and committees that may be interested in the issue. SBP 9.50(d). List all divisions, sections, and
committees to which the proposal has been provided pursuant to this requirement. Please include with your
submission any comments received. The section may submit its proposal before receiving comments
but only after the proposal has been provided to the bar divisions, sections, or committees. Please
feel free to use this form for circulation among the other sections, divisions and committees.

Business Law Section. Note: We have provided a copy to the Clerks of Court.

Contacts

Board & Legislation Committee Appearance (/ist name, address and phone #)
Wilhelmina F. Kightlinger, 1408 N. West Shore Blvd., Suite 900, Tampa, FL 33607, (612) 371-1123

Appearances before Legislators (list name and phone # of those having direct contact before
House/Senate committees)

Peter Dunbar, Dean Mean & Dunbar, 215 S. Monroe, Suite 815 815; Tallahassee, FL 32301 (850) 999-4100
French Brown, Dean Mean & Dunbar, 215 S. Monroe, Suite 815 815; Tallahassee, FL 32301 (850) 999-4100

Meetings with Legislators/staff (list name and phone # of those having direct contact with legislators)

Peter Dunbar, Dean Mean & Dunbar, 215 S. Monroe, Suite 815, Tallahassee, FL 32301 (850) 999-4100
French Brown, Dean Mean & Dunbar, 215 S. Monroe, Suite 815, Tallahassee, FL 32301 (850) 999-4100

Submit this form and attachments to the OGC, jhooks@floridabar.org, (850) 561-5662.

Page 3 of 3
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651 East Jefferson Street
Tallahassee, FL. 32399-2300

Joshua E. Doyle 850/561-5600
Executive Director www.FLORIDABAR.org
To: Leadership of the Businesd.aw Section

Section/Division/Committee

From: RPPTLSection RE LeasingCommittee

Re: Proposed Legislative Position re: Bill to Add anew§49.072

As you are aware, Standing Board Policy 9.50(d) requires voluntary bar groups to contact all
divisions, sections and committees that might be interested in proposed legislative or political
activity. The policy also requires sections to identify all groups to which proposals have been
submitted for comment and to include comments when submitting the proposal.

We thought your section might be interested in the above issue and have attached a copy of our
proposal for your review and comment. Our proposal is in supportof

Adding anew 849.072regardingserviceon unknownpartiesin possession.

Thanks for your consideration of this request. Please let us know if your section will provide
comments.

87
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651 East Jefferson Street
Tallahassee, FL. 32399-2300

Joshua E. Doyle 850/561-5600
Executive Director www.FLORIDABAR.org
To: Leadership of the Businesd.aw Section

Section/Division/Committee

From: RPPTLSection RE LeasingCommittee

Re: Proposed Legislative Position re: Bill to Add anew§49.072

As you are aware, Standing Board Policy 9.50(d) requires voluntary bar groups to contact all
divisions, sections and committees that might be interested in proposed legislative or political
activity. The policy also requires sections to identify all groups to which proposals have been
submitted for comment and to include comments when submitting the proposal.

We thought your section might be interested in the above issue and have attached a copy of our
proposal for your review and comment. Our proposal is in supportof

Addinganew849.072regardingserviceon unknownpartiesin possession.

Thanks for your consideration of this request. Please let us know if your section will provide
comments.
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2022 Legislature

49_.072 Service of Process for removal of unknown parties in

possession. - This section applies only to actions

governed by Section 51.011, Florida Statutes, and only to

the extent such actions seek relief for the removal of

unknown parties iIn possession of real property. All

provisions of this section are cumulative to other

provisions of law or rules of court about service of

process, and all other provisions about service of process

are cumulative to this section.

(1) A Summons shall be issued in the name of ““Unknown

Party in Possession” when the name of an occupant of real

property is not known to the Plaintiff and the property

which the unknown party occupies is identified in the

Complaint and Summons. A separate Summons shall be issued

for each such unknown occupant.

(2) The Plaintiff shall attempt to serve the Summons on

any unknown occupant(s) of the property described in the

Summons and Complaint. |If service on the unknown occupant

is not affected on the Ffirst attempt, at least two further

attempts must be made. The three attempts to obtain service

must be made once during business hours, once during non-

business hours and once on a weekend. The process server

shall make an inquiry as to the name(s) of the unknown

occupant(s) at the time of service. The return of service

shall note the name(s) of the occupant(s) if obtained by

RM:6724080:1
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2022 Legislature

the process server or state that the name(s) of the

occupant(s) could not be obtained after inquiry. If the

name(s) of the occupant(s) become known to the Plaintiff

through the return of service or otherwise, then without

notice or hearing thereon, all subsequent proceedings shall

be taken under the true name(s) of such occupant(s) and all

prior proceedings shall be deemed amended accordingly.

(3) If service is not affected on an unknown party in

possession after three attempts to obtain service as

provided in subsection (2), and even if an unknown party in

possession is served as provided in subsection (2), service

of process shall also be made on unknown parties in

possession as follows:

(a) by attaching the Summons and Complaint to a

conspicuous location on the premises involved in the

proceedings, and

(b) upon issuance of the Summons, the Plaintiff shall

provide the Clerk of Court with one additional copy of the

Summons and Complaint for each unknown occupant and a pre-

stamped envelope for each unknown occupant addressed to the

unknown occupant at the address of the premises involved in

the proceedings. The Clerk of Court shall immediately mail

a copy of the Summons and Complaint by first class mail,

note the fact of mailing in the Docket, and file a

certificate in the court file of the fact and date of

RM:6724080:1
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2022 Legislature

mailing. The Clerk of Court shall charge such fees for such

services as provided by law.

(4) Service shall be effective on the Unknown Party in

Possession, whether or not personal service iIs made, on the

date of attaching the Summons and Complaint to a

conspicuous location on the premises or mailing, whichever

occurs later, and at least 5 days from the date of service

must have elapsed before a Judgment for final removal of

the unknown party iIn possession may be entered.

(5) The Judgment and Writ of Possession shall refer to any

“Unknown Party in Possession” by name if the name is shown

on the return of service or is otherwise known to the

Plaintiff. If the name of any unknown party in possession

is not shown on the return of service or otherwise known to

the Plaintiff, and service has been affected as provided in

this section, the Judgment and Writ of Possession shall

refer to each such person as an “Unknown Party in

Possession” and the Writ of Possession shall be executed by

the Sheriff by placing the Plaintiff in possession of the

property and dispossessing the occupants.

(6) This bill shall be effective upon becoming law.

RM:6724080:1
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WHITE PAPER
SERVICE OF PROCESS ON UNKNOWN PARTIES IN POSSESSION

l. SUMMARY

This legislation fills a gap in Florida law by authorizing the issuance and
service of a Summons to remove people who are wrongfully occupying
another’s property, but whose identities are unknown to the landowner or
landlord.

II. CURRENT SITUATION

Florida has an extensive statutory scheme detailing how landowners and
landlords may (1) evict a tenant from property (the Landlord/Tenant Act,
Chapter 83, Florida Statutes), or (2) remove a party who is in unlawful
possession of property (the Unlawful Detainer Statute, Chapter 82, Florida
Statutes).

A hole has been revealed in that statutory scheme, however, that is wreaking
havoc on landowners and landlords.

In recent years more and more landowners and landlords who have been
preparing to have parties evicted or removed from their property have
discovered strangers occupying their property - parties they do not know and
whom they cannot identify by name in a Complaint.

In such cases, because they do not know the names of the strangers occupying
their property, it has been common practice when filing eviction and unlawful
detainer actions for the Plaintiff to name as a Defendant in the Complaint “John
Doe, unknown party in possession,” and to seek the issuance of a Summons for
“John Doe, unknown party in possession.”

Because “John Doe, unknown party in possession” is descriptive of the party
being sued, but does not identify someone by name, some Clerks of Courts have
refused to issue such a Summons.
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Florida’s statutes and rules for the issuance of Summonses do not specify
precisely how the identity of the party being sued is to be described in the
Summons, but they generally contemplate a Summons being issued in the name
of each Defendant identified in the Complaint. Section 48.031, Florida Statutes;
Rule 1.070, Florida Rules of Civil Procedure; Forms 1.902, 1.923 Florida
Rules of Civil Procedure.

Given this, some Clerks have interpreted Florida law as not authorizing the
Issuance of a Summons to a party who is not identified by name, and will not
issue a “John Doe” Summons.

Moreover, several Florida Courts have ruled that a Complaint filed against a
party whose identity is unknown and who is identified only as “John Doe,” does
not commence an action against that party. Grantham v. Blount, Inc., 683 So.
2d 538 (Fla. 2d DCA 1996); Gilliam v. Smart, 809 So. 2d 905 (Fla. 2d DCA
2002).

Even if the unnamed individual is personally served with the Complaint, the
Courts have ruled that no action has been commenced against him unless he is
properly identified by name. Liebman v. Miami-Dade County Code
Compliance Office, 54 So. 3d 1043 (Fla. 3d DCA 2011) (citing Grantham, 683
So. 2d 538). See also Unknown Pers. In Possession of Subject Prop. V.
MTGLQ Inv’rs, LP, 217 So. 3d 1193 (Fla. 3d DCA 2017); Dinardo v. Bayview
Loan Servicing, LLC, 307 So. 3d 718 (Fla. 4" DCA 2020) (dissenting opinion).

To compound the problem, there is no statutory requirement that strangers
occupying another’s property identify themselves to landowners or landlords
who ask them for their names.

As such, landowners and landlords have been frustrated in their efforts to
remove strangers who are wrongfully occupying their property. They cannot
convince some Clerks to issue a Summons for such unknown parties, nor can
they obtain the names of the strangers which those Clerks require before they
will issue the Summons.

While Chapter 49, Florida Statutes authorizes constructive service of process by
publication against persons whose names are unknown, it only applies when
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personal service “cannot be had.” Sections 49.011, 49.021, Florida Statutes.
See, Shepheard v. Deutsche Bank Trust Co. Americas, 922 So. 2d 340, 343
(Fla. 5" DCA 2006).

Since the address of unknown parties in possession is known, personal service
on such individuals may be possible. Ironically, in those instances where such
individuals could be readily served with personal service, the only reason
personal service “cannot be had,” is that some Clerks refuse to issue a
Summons for unnamed parties.

Furthermore, even assuming constructive service by publication is authorized
for unknown parties in possession who could be served personally if only the
Clerks would issue a Summons, service by publication requires 4 weeks of
publication. Section 49.10, Florida Statutes.

Eviction and unlawful detainer actions are expedited proceedings under Section
51.011, Florida Statutes. See Sections 82.03(4), 83.21, and 83.59(2), Florida
Statutes. Those statutes recognize the rights of landowners and landlords to
promptly obtain possession of their property when others are no longer there
lawfully. Defendants must respond to a Complaint within 5 days of service, or a
default can be entered allowing the landowner or landlord immediate
possession.

Requiring weeks of publication to serve a stranger occupying one’s property,
but authorizing immediate service and 5 days to respond for a known party,
wrongfully favors the stranger. It permits strangers to unjustifiably extend their
use of another’s property simply because their identity is unknown. This is bad
public policy, and strangers who wrongfully possess another’s property should
not be advantaged over known parties.

Over the past several years Florida has seen a huge influx of “squatters” —
strangers who take possession of property without the knowledge or consent of
the landowner or landlord. As a result, the need to correct this problem is
growing, urgent, compelling, and widespread.
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I11. EFFECT OF PROPOSED CHANGES

This statute would allow landowners and landlords to have a Summons issued
for unknown parties in possession when filing an eviction or unlawful detainer
action, and it would prescribe a method for service of process on such
individuals which is substantially similar to the long-standing method for
service of process on known parties.

IV. FISCAL IMPACT ON STATE AND LOCAL GOVERNMENTS

The proposal does not have an impact on state or local governments.

V. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR

This statute will have a direct positive economic impact on the private sector by
allowing landowners and landlords to efficiently and cost-effectively retake
possession of their property from unknown parties in possession.

VI. CONSTITUTIONAL ISSUES

Notice which is “reasonably calculated, under all the circumstances, to apprise
interested persons of the pendency of (an) action (to which they are a party) and
afford them an opportunity to present their objections,” is a fundamental
requirement of due process under the Fourteenth Amendment to the United
States Constitution. Mullane v. Central Hanover Bank & Trust Co., 339 U.S.
306, 314 (1950).

The purpose of service of process is to satisfy this requirement of due process.
“The object to be accomplished by service of process is to advise the defendant
that an action has been commenced against him and warn him that he must
appear within a certain time and at a certain place to make such defense as he
has.” Abbate v. Provident Nat’l Bank, 631 So. 2d 312, 313 (Fla. 5" DCA
1994).

In this instance, the service of process provisions in the proposed statute will
give clear notice to an unknown person occupying the property that an eviction

4
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or wrongful detainer action has been filed against him, and that he has 5 days to
respond with any defenses. Because both the Summons and Complaint must
identify the property that the unknown party occupies, and specify that the party
being served is an “Unknown Party in Possession” of that specific property, the
recipient will clearly know he is the person against whom relief is being sought,
and he will know by when, and how, to respond with any defenses.

As to the method of service, the service of process provisions in the proposed
bill are patterned after the service of process provisions in three other statutes:
(1) the Landlord/Tenant Statute (Section 83.22, Florida Statutes), (2) the
Unlawful Detainer Statute (Section 82.05, Florida Statutes), and (3) the Service
of Process Statute for Actions for Possession of Real Property (Section 48.183,
Florida Statutes).

The service of process provisions in the three other statutes provide for (a)
personal service of process on the occupant, or (b) if the occupant cannot be
found after at least two attempts, constructive service by attaching the
Summons to a conspicuous location on the premises and having the Clerk mail
a copy of the Complaint and Summons to the unknown occupant at the address
of the premises involved in the proceedings.

These methods for constructive service of process have been part of the eviction
and unlawful detainer statutes for over 50 years and have been regularly used
for known occupants. No reported Florida decision has found them
unconstitutional.

The proposed bill goes even further than these three other statutes in assuring
due process to the unknown occupant. The proposed bill specifies that even if
there is personal service on the occupant, since the name of the party being
served may be unknown, the Plaintiff must still post the Summons and
Complaint on the property and have copies mailed to the unknown parties at the
property address. This assures that if personal service is affected on someone
who is unknown, but someone else actually occupies the property, there will
still be service through posting on the property and mailing.
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By using the same posting and mailing methods for service of process on
unknown parties in possession as have been used for decades on known parties,
no new constitutional issues should be presented.

Indeed, posting the Summons and Complaint on the property and mailing
copies to the address of the unknown occupants is a more targeted method of
giving unknown occupants constructive notice, and more likely to provide the
occupants actual notice of the action against them, than is service by
publication. As such, it is more likely to withstand constitutional scrutiny than
publication, which is the only existing alternative. Mullane v. Central Hanover
Bank & Trust Co., supra at 318-19. Accord, Estela v. Cavalcanti, 76 So.3d
1054 (Fla.3d DCA 2011).

Finally, and moreover, because an action solely for possession of property is an
In rem or quasi in rem proceeding, no personal jurisdiction is required, and the
proposed service of process procedure for unknown parties in possession should
not run afoul of any due process rights. See McDaniel v. McElvy, 108 So. 820,
830-31 (Fla. 1926); Hinton v. Gold, 813 So. 2d 1057, 1059 (Fla. 4" DCA
2002).

V. OTHER INTERESTED PARTIES

The Clerks of Courts
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DEDICATION

This report of the Condominium Law and Policy Life Safety Advisory Task Force is
dedicated to the memory of the 98 individuals who lost their lives in the Champlain Towers
South building collapse tragedy and to their families, loved ones and friends, all of whom
have suffered a tragedy of immeasurable proportion. While no findings or implementation
of recommendations can replace the lives cut short or the memories of loved ones lost,
the efforts of the Task Force are first and foremost dedicated to the memories of those
lost in this tragedy.

Additionally, this report is dedicated to all the first responders who worked tirelessly and
gave their utmost to search, rescue and save any lives to be saved, as well as recover
with deep respect those lost in this tragedy.

DL AU

William P. Sklar
Chair
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TASK FORCE FORMATION

Within two days of the Champlain Towers South tragedy, discussions occurred among
the leadership of the Condominium and Planned Development Committee (“Committee”)
of the Real Property, Probate and Trust Law (“RPPTL”) Section of The Florida Bar,
specifically outgoing Committee Co-Chair, William Sklar, Committee Co-Chair Joe Adams
and incoming Committee Co-Chair, Peggy Rolando, discussed the role of the Committee,
RPPTL, and the Florida Bar regarding the public policy issues emanating from the
building collapse tragedy. It became immediately clear that, while the Committee was not
capable of investigating any specific factual aspect of the tragedy or specific role of any
party related to the building collapse, condominium law and policy issues would be
addressed, including those relating to the governance and operation of residential
condominium associations, building inspections, and financial issues regarding deferred
maintenance and capital repairs of condominium buildings.

Committee Co-Chairs Adams and Rolando requested on July 1, 2021 that William Sklar
serve as Chair of a Task Force consisting of a diverse group of condominium attorneys
with experience in the formation, development, governance and operational issues of
residential condominiums and representing a broad spectrum of interested groups,
including condominium associations, boards of directors, unit owners, developers, and
others involved in the development, governance and operation of condominium projects.
In consultation, Adams, Rolando and Sklar selected and invited 5 other distinguished
practitioners of condominium and community association law to be members of the Task
Force. From its inception, the Task Force made clear that it was not investigating either
a specific cause of the Champlain Towers South Condominium building collapse nor the
role of any particular party relative to that tragic event. Further, the Task Force is strictly
advisory and not a decision-making body and does not act on behalf of the Florida Bar
nor the RPPTL Section.

The Task Force held its organizational meeting on July 9, 2021, at which it adopted its
Mission Statement, and conducted its first substantive meeting on July 22, 2021 in
conjunction with the regularly scheduled Committee meeting at The Breakers in Palm
Beach, Florida. The Task Force members are William P. Sklar, Chair, Tallahassee and
West Palm Beach; Joseph E. Adams, Ex Officio, Fort Myers and Naples; Margaret
Rolando, Ex Officio, Miami; Ivette Machado Blanch, Coral Gables; Christopher Davies,
Naples; Peter Dunbar, Tallahassee; Michael Gelfand, West Palm Beach; and Jose “Joe”
Rodriguez, Miami. The Task Force was supported by Committee Co-Vice Chairs, Allison
L. Hertz, Palm Beach Gardens, serving as Reporter, and, Alexander Dobrev, Orlando,
providing technical and data support.
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MISSION STATEMENT

The mission of the Task Force is to engage in information-gathering and fact-finding
through the review all aspects of Florida Condominium law, development, construction,
association operations, and maintenance to determine if changes or additions to
legislation and/or regulations could prevent or minimize the likelihood of another tragedy
like the Champlain Towers South condominium collapse, or similar tragedies in the future.
The Task Force is not a decision-making authority and will not be investigating the cause
of the Champlain Towers South building collapse.
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METHODOLOGY

Chapter 718 of the Florida Statutes, the Florida Condominium Act (“the Act”) imposes on
the condominium association the responsibility to maintain the common elements and
certain other portions of the condominium property. F.S. 718.113(1). Indeed, there have
been numerous Florida appellate decisions upholding the right of the association through
its board of directors to undertake such maintenance, to protect the common elements
and to alter the common elements or other appurtenances to condominium units to
maintain and protect the common elements. Tiffany Plaza Condo. Ass’n, Inc. v. Spencer,
416 So. 2d 823 (Fla. 2d DCA 1982), Ralph v. Envoy Point Condo. Ass’n, Inc., 455 So. 2d
454, 455 (Fla. 2d DCA 1984), and Cottrell v. Thornton, 449 So. 2d 1291 (Fla. 2d DCA
1984). Additionally, Section 718.301(4)(p) of the Act requires the developer to deliver a
report prepared by a Florida licensed engineer or architect describing the condition of 13
major components of the condominium property. The report is due at the time the
developer turns over control of the association to the non-developer unit owners.

The Task Force believes that the condition report delivered at the time of turnover'to the
board of directors elected by the unit owners should serve as the standard to guide the
board of directors regarding maintenance and inspection of the various components in
the vertical condominium and cooperative buildings. In cases where an association does
not have a turnover inspection report (these were first required by the Act in 2008), an
alternative source of base information is needed. The Task Force also recognizes that
the Act, together with the governing documents of each respective condominium and
cooperative association, grant boards of directors broad discretion relative to methods
and timing of addressing deferred maintenance and capital replacement of condominium
property. Such discretion is one area of inquiry of the Task Force, together with: the
scope and timing of inspection, credentials of inspectors; the role of local government
building officials; establishment and funding of reserves for deferred maintenance and
capital replacement of components of the building; review of the current capital
replacement reserve requirements under Section 718.112(2)(f)2.a. of the Act; the need
for reporting on a regular basis of the condition of the components of the condominium
building to unit owners, and perhaps third parties, such as the local building officials or
the Division of Florida Condominiums, Timeshares and Mobile Homes (“Division”) of the
Department of Business and Professional Regulation of the State of Florida (“DBPR”);
and the role of managers and consultants who provide support to associations in these
matters.

The Task Force actively sought input from credentialed experts relative to each of these
subject matter areas. In its organizational and early meetings, the Task Force determined
to seek advice in the form of presentations from qualified reserve analysts, structural
engineers, insurance industry experts with particular experience providing insurance to
condominium associations, local government building officials, the largest industry group
representing boards of directors of condominium associations, the largest industry
representative of Florida licensed community association managers (“CAM’s”), Florida

1 Such alternative source of base information is in the form of an inspection report later addressed in the
Task Force's recommendation.
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Association of Realtors, resiliency engineering experts, certified public accountants and
the Division as interested parties.

Appendix A to this Report contains the chronology of meetings of the Task Force and
identifies those groups and individuals who presented at Task Force meetings.

The Task Force permitted 23 public officials and staff members of the Florida Senate, the
Florida House, the Florida League of Cities and the Department of Business and
Professional Regulation, among others, to observe during presentations by invited
guests. A list of those invited observers is attached as Appendix B to this Report.
Biographies of the Task Force members, Task Force Reporter and Technical Advisor are
attached as Appendix C to the Report.

Each member of the Task Force was invited to ask questions of each presenter. Copies
of the presentation outlines, materials, exhibits and biographical information of each
presenter are contained in Appendix D to this Report. The Task Force also requested and
received comments and suggestions from the Committee and the public through both a
web-portal and by email. The comments received from the web-portal are summarized in
Appendix E.

In total, the Task Force met 19 times, generally in sessions of 2 hours or longer,
commencing on July 9, 2021 at its organizational meeting and concluding with its
approval and adoption of the Task Force report and recommendations on October 8, 2021
for presentation to the Governor, President of the Senate and Speaker of the House of
Representatives for the state of Florida with copies to the Chair of the Real Property,
Probate and Trust Law Section of The Florida Bar and President of The Florida Bar.
Experts made their presentations during 7 of the Task Force meetings. The remainder
of the meetings through and including its final session, were utilized for debate, analysis,
discussion and deliberations of the Task Force and consideration of recommendations to
the Florida Legislature and Governor for Florida law and policy changes with the goal of
addressing issues of life safety in condominium buildings in the State of Florida.

Based upon information provided by DBPR, there exist approximately 912,376
condominium units in the State of Florida at least 30 years in age, as determined either
from their certificate of occupancy or initial filing of the statutorily mandated annual report
with the Division. Based upon information received from DBPR, the following breakdown
exists as of July 19, 2021.

There are 1,529,764 residential condominium units in the State of Florida operated by
27,588 associations. Of those units, 105,404 are 50 years old or older, 479,435 are 40-
50 years old, 327,537 are 30-40 years old, 141,773 are 20-30 years old, 428,657 are 10-
20 years old, and 46,958 are 0-10 years old. It is estimated that there are over 2,000,000
residents occupying condominiums 30 years or older in the State of Florida, based upon
census data of approximately 2.2 persons living in an average condominium unit.

Cooperative Housing — Chapter 719 of the Florida Statutes. The Task Force recognizes
the existence of cooperative residential housing, pursuant to Chapter 719 of the Florida
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Statutes. According to data provided by the Division, there are 778 cooperative projects
registered with the Division in Florida. Vertical (multi-story) residential development under
the cooperative regime was somewhat common in the 1960’'s and 1970’'s but
subsequently fell into disfavor due to financing limitations and title issues. Most
cooperatives created since that time are mobile home communities who have “bought
out” a park owner and set up the cooperative form of ownership for their “resident owned
community” to avoid extensive and expensive surveying that would be required to create
the condominium. The Division’s records do not distinguish between vertical cooperatives
and mobile home cooperatives. The Task Force recommends that all provisions of this
Report be equally applicable to all vertical cooperatives (living units of 2 stories or more)
and that appropriate changes to the Florida Cooperative Act, Chapter 719 of the Florida
Statues, also be made.

All statutory citations contained in this Report are from 2021, unless otherwise noted.
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HISTORY OF CONDOMINIUMS AND CONDOMINIUM GOVERNANCE

The condominium form of ownership of real property in Florida has been in statutory
existence since 1963, when the Florida Legislature enacted then Chapter 711 of the
Florida Statutes (Laws of Florida, Chapter 63-35). The unique and defining characteristics
of a condominium unit is that each unit owner owns a unit in fee simple and co-owns with
all other unit owners an undivided interest in those portions of the condominium outside
of the units, known as common elements. Governing this system of common ownership
is the condominium association, the entity responsible for the operation of the
condominium. Membership in the association is an unalienable right and a required
condition of unit ownership.

A condominium is created by recording a declaration of the condominium in the Public
Records of the county where the condominium is located. The declaration describes the
property submitted to condominium ownership and defines the units and common
elements identifying the boundaries of each. The condominium declaration governs the
relationships among the condominium unit owners and the condominium association.
Pursuant to the declaration, a board of directors or administration of the condominium
association is granted broad authority to adopt rules for the benefit of the community and
operate the community in accordance with the declaration of condominium and the
documents forming the condominium association, namely the articles of incorporation,
and bylaws governing the association’s administration. The power of the association to
maintain the common elements of the condominium has continuously existed from the
inception of Florida’s Condominium Act (F.S. 711.12(6)) through the present (F.S.
718.113(1)). Condominium associations are creatures of statute and subject to private
contract rights created by the governing documents. Associations must be incorporated
in Florida as a not-for-profit corporation or for profit corporation (pre-1977 associations
could be unincorporated).

As a member of the association, a unit owner lacks the authority to act on behalf of the
association. Instead, the condominium association’s board of directors, sometimes also
referred to as a “board of administration”, manages the community’s affairs and
represents the interests of the association. The board of directors is comprised of
individuals who are unpaid volunteers elected by the members of the association (unit
owners), after the developer has transferred control of the board to the non-developer
unit owners (“transition” or “turnover”). In addition to the power to elect, unit owners have
the power to remove directors without cause by majority vote. Association board
members are duty bound to enforce the condominium’s governing documents and are
responsible for maintaining a condominium’s common elements, which are owned in
undivided shares by the unit owners. F.S. 718.113(1). The association’s board of
directors, its officers, both collectively and individually, owe a fiduciary duty pursuant to
section 718.111(1)(a) of the Act to all unit owners who are members of the association.
The interpretation of how such a fiduciary duty is implemented in the context of a
condominium association’s operations typically includes the duty to maintain, duty to
protect against foreseeable dangers, duty to insure, duty to abide by the governing
documents and law, and, to generally act in the best interests of the members of the
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association.

The ability, power and duty to maintain the common elements and a condominium
building generally, are generally established in the Act, and are typically defined with
greater specificity in the governing documents, especially in the declaration of
condominium and bylaws of the condominium association.
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ISSUES AND RECOMMENDATIONS

The Task Force finds that the area of inquiry identified below are critical to the
preservation of property values, building safety and financial stability of Florida’s aging
residential condominiums. Indeed, no one factor itself is determinative, but taken
together, these factors form the interwoven physical and financial stability of condominium
buildings and associations.

Presentations regarding these areas of inquiry were solicited and received from the
Florida Association of Structural Engineers, representatives of reputable reserve study
analysts, the Florida Association of Building Officials, two insurance industry subject
matter experts, a resiliency structural engineer, the Florida Association of Realtors,
Community Associations Institute representing governing bodies of condominium
associations, CEOMC representing community association managers, and the Secretary
of the Department of Business and Professional Regulation.

The Task Force was made keenly aware by most presenters of the inherent conflict
existing between the economic realities of operation of a condominium, the need for
investment for deferred and long term maintenance and structural repair, and the desires
of the unit owners in their election of and direction to boards of directors of condominium
associations to manage and operate their condominiums in a cost effective manner, be
market-sensitive, avoid special assessments, and avoid excessive or unaffordable
charges to unit owners.

To be clear the Task Force is not suggesting that any significant percentage of the over
912,000 30+ year aging condominium units is not well maintained or well managed. No
empirical data exists that could be used to reach such a conclusion. However, the Task
Force finds the lack of uniform maintenance standards or protocols, and the broad
discretion given to boards to determine when, how, and if life safety inspections and
necessary repairs should be performed, requires legislative intervention. A determination
of what acts or omissions of a director, officer or other person constitute a breach of
fiduciary duty is currently left to the courts on a case by case basis. Based upon the
significant experience of the members of the Task Force, including those that represent
multiple condominium associations, it is believed that the vast majority of residential
condominium associations are operated and maintained in a reasonably safe manner,
consistent with protecting the life safety of all the residents of each condominium building.
That said, the absence of specific requirements for inspection, reporting the results of
inspections, and the contents of inspections, should not be left to chance.

It is with these precepts in mind, that the Condominium Law and Policy Life Safety

Advisory Task Force makes the following observations and recommendations related to
the areas of inquiry studied by the Task Force:
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:

Board of Directors Obligation for Maintenance, Repair and Replacement:

a.

Task Force General Findings: Decision making and authority over the
maintenance, repair and replacement of the condominium property
including the condominium building generally lies with the board of directors
of the association acting on behalf of the unit owners who are members of
the association. Directors typically are elected for one or two year terms
and may serve up to 8 consecutive years before being required to take a
hiatus from board service. Issues of life safety and building condition should
be addressed by professionals engaged by the board of directors or
community association managers acting at the direction and authority of the
board of directors. Standardized maintenance and repair protocols will
better protect the health, safety and welfare of residents. The board should
not be hindered in performing necessary maintenance, repairs or
replacements because of potential exposure or liability of the association
for alternative housing and other expenses from unit owners if they need to
vacate the building.

Current Law:

i. Section 718.113(1) of the Act provides that maintenance of the
common elements of a condominium is the responsibility of the
association.

ii. Section 718.111(1)(a) of the Act provides that the officers and
directors of the association have a fiduciary relationship to the unit
owners.

ili. Section 718.111(1)(d) of the Act provides that an officer, director, or
agent of the association shall discharge his or her duties in good
faith, with the care an ordinarily prudent person in a like position
would exercise under similar circumstances, and in a manner he or
she reasonably believes to be in the interests of the association.

Relevant Considerations: A board of directors may maintain, repair and
replace the common elements in its reasonable business judgement per
relevant Florida case law. There are no express maintenance, repair or
replacement standards for boards of directors to follow in the Act or in most
governing documents. While the board has the duty and authority to
maintain the common elements, it has no statutory obligation to inform the
unit owners of the building condition, This gap between the information
known by the board and that disseminated to the members can undermine
the unit owners’ understanding of the significance of and need for
assessments to fund deferred maintenance. Unit owners and boards may
also resist such maintenance because of the cost, lack of reserves,
disruption and inconvenience. Boards and unit owners could benefit from
widely available guidelines setting forth requirements for such long term,
deferred, and where appropriate, structural maintenance to be undertaken
relative to improvements to the condominium property. In certain instances,
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declarations of condominium will contain “incidental damage” language
potentially requiring the association to fund the costs of alternative housing
or other expenses if a resident is required to vacate the building.

Task Force Recommendations:

i. The Task Force recommends clarifying and expanding the Act to
require timely maintenance, repair and replacement of structural and
life safety systems in vertical construction of both condominium and
cooperative buildings consistent with and keyed to Section
718.301(4)(p) of the Act. Waterproofing should be added to that
section of the statute as a required maintenance component/line
item.

ii. The Task Force recommends amendments to the Act to preclude
association liability for alternative housing costs, lost rent or other
expenses where residents must vacate for necessary maintenance,
repairs or replacements to the condominium property.

iii. The Task Force recommends that the Act codify, in line with the
appellate case decisions cited above, that necessary maintenance
of the condominium property not be considered a “material alteration
or substantial addition” which might otherwise trigger a unit owner
voting requirement.

Other Notes from Task Force: The Task Force recognizes and
encourages the need for transparency by associations in communications
by their boards of directors and managers to unit owners and prospective
purchasers, and the recommendations in this Report reflect the need for
such transparency in the form of disclosure of inspection reports, the
condition of the condominium building and status of maintenance of the
condominium property.

10
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Special Assessments and Borrowing:

a. Task Force General Findings: Boards of directors must be able to fund
maintenance, repairs and replacements to the condominium property if the
boards are to have the tools to fulfill their duties. The Act does not provide
clear authority for boards to levy special assessments or borrow money on
behalf of the association for maintenance, repairs or replacements. In fact,
many governing documents require prior unit owner approval to do so, or
may flatly prohibit borrowing. Boards should not be unreasonably hindered
in carrying out maintenance, repairs and replacements. Rather, they should
be specifically empowered to make assessments and borrow money as
appropriate for the specific maintenance, repair and replacement needs of
the association.

b. Current Law- Special Assessments: Although the Act addresses notice
requirements related to the adoption of a special assessment by a board of
directors, the Act does not clearly authorize boards to levy special
assessments.

i. Section 718.103(24) of the Act defines special assessment as any
assessment levied against a unit owner other than the assessment
required by a budget adopted annually.

ii. Section 718.1265(1)(1) of the Act provides that “to the extent allowed
by law, unless specifically prohibited by the declaration of
condominium, the articles, or the bylaws of an association, and
consistent with s. 617.0830, the board of administration, in response
to damage or injury caused by or anticipated in connection with an
emergency, as defined in s. 252.34(4), for which a state of
emergency is declared pursuant to s. 252.36 in the locale in which
the condominium is located”, may, “regardless of any provision to the
contrary and even if such authority does not specifically appear in
the declaration of condominium, articles, or bylaws of the
association, levy special assessments without a vote of the owners.”

C. Current Law- Borrowing: The Act does not clearly address an
association’s authority to borrow money.

i. A corporation not for profit may borrow money at such rates of
interest as the corporation may determine, and secure its obligation
by pledge of all or any of its income under the Florida Not For Profit
Corporations Act, Section 617.0302(7).

ii. Section 718.111(7)(a) of the Act provides that the association has
the power to acquire title to property or otherwise hold, convey,
lease, and mortgage association property for the use and benefit of

11
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its members?.

iili. Section 718.1265(1)(m) of the Act provides that “to the extent
allowed by law, unless specifically prohibited by the declaration of
condominium, the articles, or the bylaws of an association, and
consistent with s. 617.0830, the board of administration, in response
to damage or injury caused by or anticipated in connection with an
emergency, as defined in s. 252.34(4), for which a state of
emergency is declared pursuant to s. 252.36 in the locale in which
the condominium is located”, may, “without unit owners’ approval,
borrow money and pledge association assets as collateral to fund
emergency repairs and carry out the duties of the association when
operating funds are insufficient. This paragraph does not limit the
general authority of the association to borrow money, subject to such
restrictions as are contained in the declaration of condominium,
articles, or bylaws of the association.”

Relevant Considerations: The Act does not clearly address the authority
of a board to levy a special assessment or borrow money for the
association. It is typically addressed in the association’s declaration of
condominium, articles of incorporations or bylaws. However, declarations of
condominium, articles of incorporation or bylaws will often times limit an
association’s authority to borrow money and/or specially assess, or require
a certain percentage of the membership to approve borrowing and/or
special assessments. Monetary limits on the amount an association can
borrow or specially assess can impede the association’s ability to finance
or charge for major critical repairs without the approval of a majority or
super-majority of the unit owners. This unnecessarily and adversely affects
an association’s ability to maintain, repair and replace the condominium
property. The relevant Florida case law indicates that an association should
not be precluded from performing maintenance, repairs and replacements,
which are necessary for the health, safety and welfare of the residents. This
has also been emphasized by many of the presenters who provided input
to the Task Force. Otherwise, volunteer directors are caught between two
competing irreconcilable requirements, limits on funding sources and the
duty to maintain, repair and replace.

Task Force Recommendations: The Task Force recommends
amendments to the Act to provide that prohibitions or limitations on a
board’s authority to adopt special assessments or borrow money on behalf
of the association for the necessary maintenance, repair or replacement of
the condominium property, including any requirements for unit owner voting
or approval, are void as against public policy, and that any such provision
in existing governing documents be deemed void. This recommendation is

2 No association may convey or mortgage association real property except in the manner provided in the
declaration and, if the declaration does not specify the procedures, 75% of the total voting interests is

required.
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intended to apply retroactively to existing associations.

3. Inspection Reports; Transparency:

a. Task Force General Findings: Requirements for tracking and reporting
condominium building maintenance and condition do not exist in Florida
law. Indeed, the Task Force was not presented with any requirements for
specific maintenance, repair, deferred maintenance or similar protocols or
requirements in the Act or the Florida Building Code, even after consultation
with building officials and structural engineers. The engagement of an
inspector is left to the discretion of the board of directors. The qualifications
and credentials of inspectors are not regulated. The commencement of
inspections and interval between such inspections are not addressed in the
State law. With the exceptions of recertification requirements in Miami-Dade
and Broward Counties, local governments do not receive nor provide
associations with copies of inspections reports and are not required to issue
recommendations to the association. If an association commissions an
inspection report, it has no statutory obligation to share the findings with the
local government or the unit owners. It was also found that greater access
to building inspection reports by unit owners is needed.

b. Current Law- Required Inspections and Inspection Reports:

i. Building Recertifications: Only in Miami-Dade County and in
Broward County, does there exist what is known as the 40-Year
Recertification, pursuant to each of those two counties’ respective
local codes and ordinances, requiring a detailed inspection report by
a licensed engineer (threshold engineer) or architect to be performed
40 years after completion of the condominium building or other
residential property. Beyond Miami-Dade and Broward Counties,
there is no requirement in any other county, city or local government
in the State of Florida for such certification, inspections, reporting or
determination of the structural soundness or integrity of a residential
condominium building?.

ii. Developer Turnover Inspection Report: As of July 1, 2008,
Section 718.301(4)(p) of the Act has required a developer to provide,
at turnover of control of the association to the non-developer unit
owners, an inspection report under seal of an architect or engineer,
attesting to the required maintenance, useful life, and replacement
costs of the following:

i. Roof,

3 In August 2021, the City of Boca Raton enacted a similar certification ordinance requiring 30-year
recertifications for buildings greater than 50 feet or 3 stories in height. Other local governments are reported
to be now considering requirements on an individual basis.
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ii. Structure,
iii. Fireproofing and fire protection systems,
iv. Elevators,
v. Heating and cooling systems,
vi. Plumbing,
vii. Electrical systems,
viii. Swimming pool or spa and equipment,
ix. Seawalls,
x. Pavement and parking areas,
xi. Drainage systems,
xii. Painting, and
xiii. Irrigation systems.

ili. Association Website Requirement: An association managing a
condominium with 150 or more units which does not contain
timeshare units must have a website and is required to post digital
copies of certain documents on its website or make such documents
available through an application that can be downloaded on a mobile
device. Building inspection reports are not required to be posted on
these websites.

C. Relevant Considerations: According to presenters, cost considerations or
lack of understanding observable physical conditions has caused some
boards to defer, delay and perhaps ignore potentially significant building
deterioration issues such as concrete spalling and deterioration, rebar and
other metal element failures, structural cracking, lack of appropriate
weather or waterproofing. These factors can lead to deterioration of
condominium buildings and improvements, and can present potential
significant life safety concerns. In 2008, the Florida Legislature adopted a
requirement that every building greater than three stories in height to be
inspected every five years as part of Section 718.113 of the Act. This law
required that condominium buildings over 3 stories be inspected under seal
of an architect or engineer attesting to required maintenance, useful life,
and replacement costs of the common elements. In 2010, this law was
repealed for what was stated in the Senate Staff Report as “cost-savings
measures”.* With the exceptions of Miami-Dade and Broward Counties
recertification requirements, local governments do not require inspections
of buildings, recommendations of local governments are minimal, and
certain reports are not readily available to associations.

d. Task Force Recommendations:
i. Developer Turnover Inspection Report:

1. The Task Force recommends that waterproofing be added to
the list of items required to be addressed in the developer

4 Fla. Staff An. H.B. 663, April 21, 2010.
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turnover inspection report pursuant to Section 718.301(4)(p)
of the Act.

The Task Force recommends that the developer turnover
inspection report required by Section 718.301(4)(p) of the Act
be required to also attest to the condition of the required items.
The Task Force recommends that the developer’s turnover
condition inspection report required by Section 718.301(4)(p)
of the Act include a detailed maintenance protocol for each
component of the building in the turnover inspection report
and that Section 718.113 of the Act be amended to require
associations to comply with the maintenance protocols
provided by the developer until such time as the association
obtains a new maintenance protocol from a licensed
professional engineer.

ii. Association Inspection Report:
1. The Task Force recommends requiring periodic structural and

life safety inspections of all condominiums and cooperatives
with vertical construction of 3 stories or greater after transition
of control to unit owners.

The Task Force recommends a standardized template for
required association building inspection reports after turnover
and uniform qualifications for professionals providing
association inspection reports. Guidelines/requirements for
such reports should include, without limitation,
requirements/credentials for the preparer of the inspection
report.

The Task Force recommends that by December 31, 2024, any
residential condominium building 3 stories or greater in
height, be inspected and the association obtain a report under
seal of a licensed Florida architect or engineer, attesting to
current and deferred maintenance standards, useful life, and
replacement costs of the common elements and other
condominium property that is the maintenance responsibility
of the association. An updated report shall also be required
every five years thereafter. A report shall not be required for
an association that received the developer turnover report
required by F. S. 718.301(4)(p) provided that an association
must update such report every five years.

iii. Local Government Inspection Reports:

;

If building inspection reports are required or performed by a
local government, the local government shall provide the
association a copy of the report and the recommendations
concerning the necessary repairs to the building structure.
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iv. Disclosure of Inspection Reports:

1. The Task Force recommends that by December 31, 2023,
associations operating 100 units or more, or having annual
revenues in excess of $500,000 be required to have a website
in compliance with Section 718.111(12)(g) of the Act. The
Task Force further recommends that an association be
required to update the website no less frequently than
quarterly, except as noted below. Final building inspection
reports must be posted on the website no more than 10 days
after receipt. Directing a unit owner or his/her representative
to any website that contains a requested record(s) accessible
to the unit owner shall be deemed to satisfy a request for
access to records under Section 718.111(12)(c) of the Act.
Failure to post records to a website or update a website as
required shall not invalidate any action of the association.

2. The Task Force recommends requiring association inspection
reports to be distributed to all unit owners which distribution
may be done electronically. The Task Force recommends
revisions to the Condominium Frequently Asked Questions
forms to include a disclosure of the existence and date of the
most recent building inspection report.

3. The Task Force also recommends that the building inspection
report be added to the list of documents which must be
provided for buyer review before the 3-day rescission period
in unit resales commences, pursuant to Section 718.503 of
the Act.

e. Other Notes from Task Force: While the Task Force made no specific
recommendation considering it best addressed by experts, the Task Force
acknowledges the benefit of the certification of a sub-specialty license for
professional structural engineers.
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4. Association Compliance with Inspection Report Requirements and
Remedies of Unit Owners:

a. Task Force General Findings: Unit owners should have defined remedies
in the event an association fails to obtain a required inspection report or in
the event an association fails to commence work required by an inspection
report. However, to avoid premature, costly litigation, a reasonable notice
and an opportunity to cure the failure should be provided to an association
by a unit owner before legal action is commenced by the owner, other than
in emergency situations.

b. Current Law: There is no requirement for an association to obtain a
building inspection report.> Section 718.111(1)(c) of the Act provides that
a unit owner does not have any authority to act for the association by reason
of being a unit owner. Section 718.303 of the Act provides that a unit owner
may bring an action at law or in equity in connection with an association’s
failure to comply with the Act or the association’s declaration or other
governing documents, and the prevailing party is entitled to recover
attorneys’ fees and costs from the non-prevailing party. A unit owner may
also bring claims for negligence and breach of fiduciary duty.

C. Relevant Considerations: The presenters repeatedly emphasized to the
Task Force that associations, administered by boards of directors, are
responsible for the maintenance, repair and replacement of various
components of the buildings. Unit owners are not empowered to
independently act for associations and, therefore, they must have
reasonable and cost effective options to pursue in the event of an
association’s failure to perform required inspections and/or maintain, repair
or replace the condominium property.

d. Task Force Recommendations:

i. The Task Force recommends establishing a private cause of action
of a unit owner if an association fails to obtain a required inspection
report or perform work required by an inspection report, including,
without limitation, options for a unit owner to seek the appointment
of a receiver. Such private cause of action should not be subject
to the arbitration or pre-suit mediation requirements of the Act.

ii. The Task Force recommends that absent emergency situations of
imminent life safety, a unit owner be required to provide an
association with notice, and then opportunity to cure, prior to
proceeding with an action for failure to obtain a required inspection
report. A unit owner’s private cause of action for an association’s

5 Other than in Miami-Dade and Broward Counties, and in the City of Boca Raton in connection with
required recertification programs
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failure to timely obtain an inspection report should not be a
“dispute” subject to arbitration or pre-suit mediation under Section
718.1255 of the Act.

The Task Force recommends granting unit owners the right to
request that the Division of Florida Condominiums, Timeshares
and Mobile Homes issue a notice, which is admissible in court, of
alleged noncompliance with the association’s duty to obtain a
required inspection report or maintain the condominium property.
The Division should be authorized to adopt rules to implement such
for cause notice procedure.
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5.

Reserve Studies; Reserve Waivers; Funding Reserves:

a.

Task Force General Findings: Associations should fund reserves in
adequate amounts to ensure the maintenance, repair and replacement of
structural and life safety components of a building. The failure to maintain
cash reserve funds on-hand is often detrimental to associations, although
owners in some communities are able to afford to “pay when it's needed”.
Many associations are not in the position or are reluctant to fund necessary
deferred maintenance or capital projects when the need arises because of
the lack of reserve funds as a result of waiving reserves , sometimes for
decades. Many necessary repairs or maintenance may be sidestepped for
this reason. However, reasonable alternative methods of funding may be
appropriate for some associations.

Current Law:

i. There is no requirement for an association to obtain a reserve
study.

ii. Section 718.112(2)(f) of the Act requires boards to annually
budget for fully funded reserves for building painting, pavement
resurfacing and roof replacement, and any other item for which the
deferred maintenance or replacement cost exceeds $10,000.

iii. Section 718.112(2)(f) of the Act authorizes a reduction or waiver
of the required reserve funding, which must be approved by a
majority of the members of the association at a meeting at which
a quorum of the unit owners is present.

iv. Section 718.112(2)(f) of the Act authorizes developers to vote to
waive or reduce reserves for the association during the first two
fiscal years of the association’s existence.

v. There is no limit to the number of years an association may waive
or reduce reserve contributions. Reserves may be waived by the
unit owners every year.

vi. There is no specific disclosure requirement in the Act for an
association’s year-end annual financial statement as to reserve
funding waiver or reduction decisions.

vii. Section 718.112(2)(f) of the Act provides that reserve funds and
any interest accruing thereon shall remain in the reserve account
or accounts, and may be used only for authorized reserve
expenditures unless their use for other purposes is approved by a
majority of the membership present at a duly called meeting.
Before turnover of control of an association by a developer to unit
owners, the developer-controlled association may not vote to use
reserves for purposes other than those for which they were
intended without the approval of a majority of the nondeveloper
voting interests.

viii. Funding formulas for reserves required by Section 718.112(2)(f)
of the Act must be based on either a separate analysis of each of
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the required assets (“straight line” or “component”) or a “pooled”
(or “cash flow”) analysis of two or more of the required assets
under Rule 61B-22.005(3) of the Florida Administrative Code
(“FAC").

Regarding pooled reserves, Rule 61B-22.005(3)(b) of the FAC
provides that:

1. If the association maintains a pooled account of two or more
of the required reserve assets, the amount of the contribution
to the pooled reserve account as disclosed on the proposed
budget shall be not less than that required to ensure that the
balance on hand at the beginning of the period for which the
budget will go into effect plus the projected annual cash
inflows over the remaining estimated useful lives of all of the
assets that make up the reserve pool are equal to or greater
than the projected annual cash outflows over the remaining
estimated useful lives of all of the assets that make up the
reserve pool, based on the current reserve analysis. The
projected annual cash inflows may include estimated earnings
from investment of principal. The reserve funding formula
shall not include any type of balloon payments.

Relevant Considerations: Recommendations for enhanced reserve
funding requirements were repeatedly made to the Task Force. The failure
to maintain reserves for critical building components was viewed as a major
contributor to the lack of maintenance, repairs and replacements in many
condominiums. Although many presenters advised against waiving
reserves on a continuous year to year basis, it is not atypical for
associations to waive reserves every year and rely on special assessments
or lines of credit for funding on an as needed basis. These alternative
funding mechanisms may only be appropriate for certain associations.

Task Force Recommendations:

Reserve Studies: The Task Force recommends amendments to
the Act to require periodic reserve studies for residential
condominiums with 3 stories or greater. As stated elsewhere in
these recommendations, the content of such reserve studies
should be made through a uniform prescribed template by licensed
architects or engineers as described in Article 3(d)(ii)(3) of this
Report regarding association inspection reports, or licensed
general contractors who serve as cost estimators with at least ten
years of licensure and ten years of experience in vertical
construction. The Task Force recommends that the Legislature
consider combining the content of the reserve report recommended
in this Article 5 and the inspection report recommended in Article 3
to avoid duplication of services and unnecessary costs to
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associations.

Reserve Components: The Task Force recommends that
commencing with the first association budget year and each year
thereafter, the association shall be required to maintain capital
replacements/deferred maintenance budget reserves for each
component item stated in Section 718.301(4)(p) of the Act and
waterproofing (“mandatory reserves”). Prior to the issuance of a
turnover report, the developer budget projections will serve as a
basis for determination of the useful life and replacement costs of
each stated common element component item. The turnover
inspection report required by Section 718.301(4)(p) of the Act will
serve as a basis for such useful life and replacement costs. Where
there is no developer turnover report, the required association
inspection report would serve as a basis for replacement costs until
a reserve study is done in accordance with Subsection (i) of this
Section 5. The association may also collect reserves for non-
mandatory components or expenses, as determined by the board
of directors or as otherwise required by the governing documents,
such as landscaping, redecorating, funding insurance deductibles,
and replacing furniture, fixtures and equipment (“non-mandatory
reserves).

Pooled Reserves: The Task Force recommends eliminating the
option for condominiums to maintain pooled reserves for
mandatory reserve components under Section 718.301(4)(p) of
the Act, and waterproofing. Pooled reserves initially set aside for
building structural and other essential components of the
condominium building cannot be diverted to non-life safety
expenditures and other discretionary uses of funds which reduce,
diminish, or even eliminate necessary resources for life safety
repairs and maintenance. Non-mandatory reserves may be
pooled.

Reserve Disclosures: The Task Force recommends required
specific disclosures to unit owners in annual financial statements
as to any waivers or reductions of required reserve funding.

Reserve Funding: As to deferred maintenance and repair and
replacement of the components listed in Section 718.301(4)(p) of
the Act, the Task Force recommends that by December 31, 2026,
an association be required to establish a fund for each component
in an amount equal to not less than 50% of the replacement costs
based on the estimated remaining useful life. For those building
components that have a useful life of more than 30 years, such as
structural, fire protection, elevators, plumbing, electrical and
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drainage systems and seawalls, the Task Force recommends an
association establish a reserve fund for these components using
a 40-year original useful life, with a remaining useful life based
upon the most recent building inspection report. The Task Force
recognizes that certain building components such as heating and
cooling systems may have a useful life less than 30 years and
such useful life determination should be pursuant to the most
recent building inspection report. If an association does not
achieve the required funding by December 31, 2026, it shall be
obligated to secure an alternative funding mechanism(s), which
must be disclosed to the unit owners, and to prospective
purchasers in the FAQ and in the estoppel form. Non-mandatory
reserves shall be funded at the levels recommend by the board of
directors.

vi. Developer Waiver of Reserves: The Task Force recommends
that the authority of a developer to waive statutory mandated
reserves under Section 718.112(2)(f) of the Act be repealed.

vii. Association Waiver of Reserves: The Task Force recommends
that the authority to annually waive or reduce mandatory reserves
be amended to require the approval of no less than 75 percent of
the voting interests present and voting at a meeting at which a
quorum is present. The Task Force further recommends that no
association may reduce mandatory reserves below 50 percent of
the total statutorily required amounts. For any amounts waived,
the association must establish an alternative funding
mechanism(s). The waiver and alternative funding mechanism(s)
must be disclosed in a conspicuous manner to unit owners, and to
prospective purchasers in the FAQ and in the estoppel form.

viii. Use of Reserves: The Task Force recommends that mandatory
reserves not be used for non-scheduled purposes other than
casualty reconstruction, including deductibles. They may also be
used for insurance premiums as long as repaid within 12 months.
Both exceptions require the approval of a majority of the voting
interests present and voting at a meeting at which a quorum is
present.

e. Other Notes from Task Force: The Division currently has broad authority to
investigate alleged reserve funding violations.
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6.

Developer Warranties and Liability, Design Professional Liability:

a.

iv.

Task Force General Findings: Developers and others involved in the
construction and sales of new condominiums should be accountable for
defects attributable to original construction and for ensuring the association
is in a sound financial and operational position at the time of turnover.

Current Law:
Developers are required to provide implied warranties of fitness and
merchantability for the condominium building and certain other
improvements under Section 718.203(1) of the Act.
Contractors, subcontractors and suppliers of the developer provide similar
warranties under Section 718.203(2) of the Act.
Section 558.0035, Florida Statutes, provides that an individual design
professional is not liable for damages from negligence occurring within the
course and scope of contract between the design professional’s business
and a property owner where the contract provides accordingly.
Section 95.11(3)(c), Florida Statutes, currently provides for a statute of
limitations for actions founded on negligence as well as design, planning,
or construction of an improvement to real property, all of which is within 4
years from certain events occurring. However, actions for design, planning
or construction must commence within 10 years after the date of actual
possession by the owner, the date of the issuance of the certificate of
occupancy, the date of abandonment of construction, if not completed, or
the date of completion or termination of the contract between the
professional engineer, registered architect, or licensed contractor and his
or her employer, whichever date is latest. This latter limitation is commonly
known as a statute of repose.

Relevant Considerations: Declarations of condominium often limit and
restrict the ability of the association and the unit owners to bring claims
against the developer for construction related problems. Some contracts
between a developer and unit purchasers include similar limitations and
restrictions. These are not in the interest of the long-term viability of the
condominium project.

Task Force Recommendations:

i. Developer Disclaimers and Liability: The Task Force recommends
amendments to the Act, and other appropriate regulatory changes, to
provide that developer non-statutory warranty disclaimers and other
waivers of liability by unit owners for construction defects in offerings,
prospectuses, declarations, contracts, or otherwise be void against
public policy. The Task Force also recommends amendments to the Act
to provide that prohibitions and limitations against boards of directors
bringing legal action against developers, (including unit owner approval
requirements), are void as against public policy.
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Limitations on Actions for Design/Construction Related Claims:
The Task Force recommends amendments to Florida law to provide
ample opportunity for condominium and cooperative associations to
seek redress for defective design and construction under the applicable
statute of limitations and repose in Section 95.11(3)(c), Florida Statutes.
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7.

Termination of Condominiums for Economic Waste/Obsolescence:

a.

Task Force General Findings: There should be practical options for unit
owners to terminate their condominium where the building has become
economically obsolete or the cost of necessary maintenance repairs
represents a disproportionate cost in relation to the value or increase in
value of the property.

Current Law:

i. Section 718.117(2)(a) of the Act provides that notwithstanding any
provision in the declaration, the condominium form of ownership of a
property may be terminated by a plan of termination approved by the
lesser of the lowest percentage of voting interests necessary to amend
the declaration or as otherwise provided in the declaration for approval
of termination if:

1. The total estimated cost of construction or repairs necessary to
construct the intended improvements or restore the
improvements to their former condition or bring them into
compliance with applicable laws or regulations exceeds the
combined fair market value of the units in the condominium after
completion of the construction or repairs; or

2. It becomes impossible to operate or reconstruct a condominium
to its prior physical configuration because of land use laws or
regulations.

ii. Section 718.118 of the Act provides that in the event of substantial
damage to or destruction of all or a substantial part of the condominium
property, and if the property is not repaired, reconstructed, or rebuilt
within a reasonable period of time, any unit owner may petition a court
for equitable relief, which may include a termination of the condominium
and a partition.

Relevant Considerations: Termination thresholds that are impractical
result in great economic waste, forcing unit owners to pay for repairs that
will not correspondingly increase the value of the condominium, in turn
forcing owners who cannot pay to sell their units below value or lose title in
a foreclosure. If the association is not able to fund necessary repairs and
replacement, the condominium becomes an eyesore and depresses the
value of the units within it as well as neighboring property values and
correspondingly depresses ad valorem tax revenues. This problem stokes
outrage by owners when one or a small number of owners have an effective
veto of a termination plan. At the same time, Florida has historically placed
a special intrinsic value on real property ownership, especially homesteads,
as well as contract rights conferred by a declaration of condominium.
Further in the current real estate market it is often impossible to replicate
the location and size of a unit with a termination’s proceeds. Also, the
threshold should not be so low as to encourage the wholesale buying of
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groups of the condominium units for termination.

Task Force Recommendations:

The Task Force recommends that Section 718.117(2)(a) of the Act be

amended to authorize termination for economic waste or obsolescence
where the cost of construction/repairs exceeds a disproportionate
percentage of the cost of the vertical improvements to the condominium,
to be determined by an independent MAI appraisal. The required vote
to authorize such termination shall be no greater than 80% of the total
voting interests of the condominium, unless the declaration provides for
a lower percentage for such termination.

ii. The Task Force recommends that Section 718.117(2)(a) of the Act be

amended to authorize termination for uneconomic capital repairs where
the total estimated cost of construction or repairs necessary to construct
the vertical improvements included in the condominium property or
restore such improvements to their former condition or bring them into
compliance with applicable laws or regulations exceeds 15 percent of
the then current fair market value of such vertical improvements.

The Task Force recommends that the required vote to authorize
termination for economic waste, impossibility or uneconomical capital
repairs as provided in Section 718.117(2)(a) of the Act be the lesser of
the lowest percentage of voting interests necessary to amend the
declaration, or the percentage of voting interest required in the
declaration for approval of termination, or 80 percent of the voting
interests in the condominium.
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8. DBPR Division of Florida Condominiums, Timeshares and Mobile Homes

Trust Fund:

a.

Task Force General Findings: It is the understanding of the Task Force
that the funding of the Division’s Education and Compliance Bureau is
subject to the appropriations allocations of the Florida Legislature on an
annual basis. Such allocations are primarily derived from the Condominium,
Timeshare and Mobile Homes Trust Fund, which is funded by a statutory
$4 per residential unit annual fee required to be paid by each condominium
association to the Division. Such trust fund, similar to other trust funds, are
subject to the reallocation, deduction, or what is commonly referred to as
“sweep” by the Legislature in its annual appropriations process to achieve
a fully funded budget as constitutionally and statutorily required. Such
sweeps have reduced the availability of trained staff to deliver meaningful
substantive education of condominium association directors and officers, as
well as unit owners, throughout the State. Given that there are over 27,000
condominium associations and what is estimated to be almost 3,500,000
Florida condominium residents, the Task Force believes that the education
of directors, officers and unit owners, as to their specific obligations,
statutory requirements and issues involved in association and condominium
management, operation and maintenance is imperative. Condominium
communities need to understand the obligations and consequences of
common interest ownership as well as the duties of boards of directors and
officers to diligently maintain, repair and make safe such buildings and the
role of unit owners in the operation and financial support of their respective
condominium associations. The Task Force believes that insufficient
funding has hindered the Division’s ability to adequately recruit, train and
retain staff at the Division’s Education and Compliance Bureau to robustly
undertake such education programs. Thus, the Task Force believes such
impediments to adequate staffing and funding should be removed as part
of the annual legislative appropriations process.

Task Force Recommendations:

The Task Force recommends that the Florida Condominium Trust Fund
shall not be subject to sweep, deduction or use for any purpose other than
the operation of the DBPR Division of Condominiums, Timeshares and
Mobile Homes. At least 30 percent of the Florida Condominium Trust
Fund should be used annually for educational purposes intended to train
and educate directors, officers, and unit owners in programs to be
administered by the Division.

ii. The Task Force supports the implementation of a cause of action to

authorize the DBPR to collect delinquent fees/charges.
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9.

Unit Owner Financing:

a.

Task Force General Findings: In those instances where condominium
associations do not have funds or reserves for repairs or maintenance as
they are needed, especially structural repairs, or capital replacement of
deteriorated components of the condominium buildings and other
improvements, a potentially large special assessment will be required, as
elsewhere described in this Report. The magnitude of such special
assessments often pose a financial burden on individual unit owners,
especially those on fixed incomes or with limited financial resources. While
associations may have the means to undertake short-term borrowing or
other financing using lines of credit and pledging association assessment
revenue streams, the need for viable programs to fund deferred
maintenance and structural repairs should be addressed by federal, state
and local agencies offering means tested financing alternatives to individual
owners to fund special assessments.

In that regard, the Task Force believes that appropriate federal, state and
local housing finance and affordable housing administration agencies
should undertake an analysis and create programs based upon existing
mortgage and other home finance improvement programs to provide those
with limited incomes low cost and low interest long-term amortized
mortgage financing opportunities to pay the referenced special
assessments. An example would be the current PACE program used to
allow for hurricane strengthening and energy efficiency improvements to
housing to those who qualify. An expansion of the scope of such PACE
program is one example of how government could innovatively provide
financing for those with limited means and income to support the building
infrastructure improvements for aging condominium properties.

Another example of potential funding of deferred maintenance and capital
replacement of condominium building structures would be the creation and
use of Municipal Benefit Taxing Units or Municipal Service Taxing Units
("MSBU’s and MSTU’s”). Such special taxing district units could be used to
provide long-term low interest financing vehicles to fund the substantial
repairs as an alternative to special assessments.

Another alternative funding source for structural repairs and deferred
maintenance items of condominium buildings could be the affordable
housing trust fund commonly known as the Sadowski Fund. The Task Force
recommends that legislation be enacted to enable such affordable housing
trust fund be used for condominium structural repair and deferred
maintenance use. A portion of the Sadowski Fund can be earmarked for
deferred maintenance/structural repairs for those unit owners who satisfy
the income/means qualification to otherwise qualify for state affordable
housing funds.
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Another example, at the federal level, would be to provide FHA or VA
government guaranteed long-term amortized mortgages for the specific
purpose of funding deferred maintenance and structural repair special
assessments based using an income/means test. Additionally, current
state and local government bond programs could be expanded in scope and
purpose to encompass such necessary condominium deferred
maintenance and structural repairs to allow individual unit owners to obtain
long-term financing. All of these programs would be secured by first or
second mortgages on an individual owner's condominium units, thus
creating a security interest providing probability of repayment of such
government guaranteed or subsidized mortgage loans.

Task Force Recommendations: The Task Force recommends that the
Department of Housing and Urban Development (“HUD”), the Federal
Housing Finance Agency (“FHFA”), and the Florida Housing Finance
Corporation adopt major structural repair financing programs whereby long-
term (e.g. 30-year) amortized loans are made available to qualified
condominium unit owners on an income/means basis to facilitate the
financing of special assessments necessary to address life safety
remediation in aging condominium buildings.
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10.

Community Association Managers and Consulting Professionals:

a.

Task Force General Findings: Community association managers
frequently coordinate and supervise maintenance, repair and replacement
projects. Boards of directors and residents should be able to rely on advice
of community association managers and other professionals who provide
advice to the association. Community association managers should have a
duty to provide specific recommendations to and advise boards and
residents regarding the status of necessary maintenance, repairs and
replacements. It would benefit condominium residents for community
association managers to have additional continuing education requirements
related to typical deferred maintenance and replacement work in
condominiums.

Current Law:

i. Section 468.431(2), Florida Statutes, defines “community association
management” to include, without limitation, negotiating monetary or
performance terms of a contract subject to approval by an association,
coordinating or performing maintenance for real or personal property
and other related routine services involved in the operation of a
community association, and complying with the association’s governing
documents and the requirements of law as necessary to perform such
practices.

il. Section 718.111(1)(d) of the Act provides that as required by section
617.0830, an agent of the association shall discharge his or her duties
in good faith, with the care an ordinarily prudent person in a like position
would exercise under similar circumstances, and in a manner he or she
reasonably believes to be in the interests of the association. An agent of
the association shall be liable for monetary damages as provided in
Section. 617.0834 if such agent breached or failed to perform his or her
duties and the breach of, or failure to perform, his or her duties
constitutes a violation of criminal law as provided in section 617.0834;
or constitutes recklessness or an act or omission that was in bad faith,
with malicious purpose, or in a manner exhibiting wanton and willful
disregard of human rights, safety, or property.

iil. Section 468.4334(1), Florida Statutes, provides that a community
association manager or a community association management firm is
deemed to act as agent on behalf of a community association as
principal within the scope of authority authorized by a written contract or
under chapter 468.

iv. Section 468.4334(1), Florida Statutes, provides that a community
association manager and a community association management firm
must discharge duties performed on behalf of the association as
authorized by chapter 468 loyally, skilifully, and diligently; dealing
honestly and fairly; in good faith; with care and full disclosure to the
community association; accounting for all funds; and not charging
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Vi.

vii.

unreasonable or excessive fees.
v. Section 468.4334(2), Florida Statutes, provides that:

1.

A contract between a community association and a community
association manager or a contract between a community
association and a community association management firm may
provide that the community association indemnifies and holds
harmless the community association manager and the
community association management firm for ordinary negligence
resulting from the manager or management firm’s act or omission
that is the result of an instruction or direction of the community
association. This paragraph does not preclude any other
negotiated indemnity or hold harmless provision.

a. Indemnification [under paragraph (a)] may not cover any
act or omission that violates a criminal law; derives an
improper personal benefit, either directly or indirectly; is
grossly negligent; or is reckless, is in bad faith, is with
malicious purpose, or is in a manner exhibiting wanton and
willful disregard of human rights, safety, or property.

Section 468.426(2), Florida Statutes, provides that acts that constitute
grounds for which disciplinary actions against managers may be taken
include, without limitation:

1.

2.

Committing acts of gross misconduct or gross negligence in
connection with the profession.

Violating any provision of chapter 718, chapter 719, or chapter
720 during the course of performing community association
management services pursuant to a contract with a community
association.

Section 558.0035, Florida Statutes, provides that an individual design
professional is not liable for damages from negligence occurring within
the course and scope of contract between the design professional’s
business and a property owner where the contract provides accordingly.

Relevant Considerations: Community association management contracts
and professional service contracts frequently contain waivers, limitations of
liability and requirements for the community association to indemnify the
management company or professional service provider, even for the
negligence of the management company or professional service provider.
Such waivers, limitations and indemnity requirements are not in the
interests of the health, safety and welfare of condominium residents.
Further, they are not equitable for community associations, which are
governed by volunteer, unpaid boards of directors comprised of unit owners,
rather than paid professionals.
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Task Force Recommendations:

Community association managers should make specific
recommendations to and advise the board regarding proper
maintenance and communicating the status of maintenance to the unit
owners.

. Additional educational requirements for CAMs addressing building

maintenance and life safety building components should be
implemented.

Attempts by community association management companies and other
consulting professionals to avoid liability for advice they provide or be
indemnified for their own negligence or breach of their contractual
obligations should be void as against public policy.

32

131



1.

Local Government Accountability:

a.

Task Force General Findings: Local governments should have qualified
professionals available to make recommendations to associations and to
review and approve building inspection reports required for code
compliance and permitting purposes. Local governments should have some
level of responsibility to associations and unit owners for negligent
inspections and improper building approvals.

Current Law: In 1985, the Florida Supreme Court in Trianon Park
Condominium v. City of Hialeah, 468 So.2d 912, held that a building
department is not responsible for damages to a condominium association
caused by negligent building inspections. The Court held that although a
building department may enforce codes, it had no duty to ensure the proper
construction of the building under the law of sovereign immunity.

Relevant Considerations: The condominium form of ownership is unique
and requires additional considerations in the carrying out of codes by local
governments. A duty of care is recommended.

Task Force Recommendations: Condominium residents should be
entitled to rely on the inspections and inspection reports performed by or on
behalf of local governments, and local governments should not be able to
avoid responsibility for the content and conclusions of building inspection
reports under the doctrine of sovereign immunity.
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12.

Association Insurance:

Task Force General Findings: Associations need more clarity regarding
insurance coverage requirements in order to protect the general health,
safety and welfare of the residents of condominiums. The Act should be
amended to require casualty insurance coverage for the full insurable
replacement cost of the condominium property insured by the association.
Additional protections to better assure the availability of funds for
deductibles are also needed.

Current Law: Section 718.111(11) of the Act provides that a residential

condominium must be protected with adequate property insurance.

i. Section 718.111(11)(a) of the Act provides that adequate property
insurance, regardless of any requirement in the declaration of
condominium for coverage by the association for full insurable value,
replacement cost, or similar coverage, must be based on the
replacement cost of the property to be insured as determined by an
independent insurance appraisal or update of a prior appraisal. The
replacement cost must be determined at least once every 36 months.

ii. Section 718.111(11)(a)(3) of the Act provides that when determining the
adequate amount of property insurance coverage, the association may
consider deductibles.

iii. Section 718.111(11)(c) of the Act provides that policies may include
deductibles as determined by the board, and the board may determine
the deductible based on factors including, without limitation, the level of
available funds.

iv. Section 718.111(11)(d) of the Act provides that an association controlled
by unit owners operating as a residential condominium shall use its best
efforts to obtain and maintain adequate property insurance to protect the
association, the association property, the common elements, and the
condominium property that must be insured by the association.

Task Force Recommendations:

i. The Task Force recommends that to the extent of reasonable market
availability, associations must obtain casualty coverage in an amount
equal to the full replacement cost, with code and ordinance coverage,
and that ACV (Actual Cash Value) coverage should not be permitted.

ii. The Task Force recommends that to the extent of reasonable market
availability, the deductible in condominium casualty insurance policies
not exceed prevailing market norms in the locale of the condominium,
and not otherwise materially decrease the full replacement cost
coverage required to be obtained by the association.

Other Notes from Task Force: Deductibles currently range on average
from $5,000-$10,000 for property damage other than windstorm. Windstorm
deductibles are typically 2-5% of the policy limits.
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CONCLUSION

The Task Force has determined that the lack of uniform maintenance standards or
protocols, and the unguided discretion given to boards of directors to determine when,
how, and if life safety inspections should be performed, requires legislative intervention.
The need for such maintenance standards and a similar need for standards for
credentials, content, and continuity of inspections is compelling. Condominium
associations and cooperative boards have the duty to protect the life safety of all residents
of each condominium and cooperative building and must be transparent in their
operations including the reporting of such inspections and maintenance standards.

Condominium associations and cooperative boards must have the financial tools to fund
deferred maintenance and structural repairs which will be necessary as buildings and
other improvements age. Such tools must not be hindered or impaired by the
unwillingness of some owners to invest in their condominium property. Thus, statutory
reserves must be enhanced in their scope and well-funded over a period of time.
Additionally and alternatively, other means of financing should readily be available to
condominium associations and cooperative boards to fund deferred maintenance and
structural repairs.

The Task Force believes that through maintenance protocols, transparency of
governance and communication, regular inspections of a meaningful content, and a

funding plan, the life safety of the residents of Florida condominiums and cooperatives
will be enhanced and protected.
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APPENDIX A

Task Force Meeting Dates and Presentations

July 9, 2021, 12:00 p.m. - 1:30 p.m. Task Force Meeting
July 14, 2021, 12:00 p.m. — 2:00 p.m. Task Force Meeting
July 22, 2021, 12:00 p.m. — 2:00 p.m. Task Force Meeting
July 28, 2021, 12:00 p.m. — 2:00 p.m. Task Force Meeting
August 4, 2021, 12:00 p.m. — 2:00 p.m. Presentation

Reserve Study/Funding Presentation

Presenters- Dreux Isaac, Architect (President, Dreux Isaac &
Associates, Inc.)
Matt Kuisle, Professional Engineer, PRA, RS
(Regional Executive Director, Reserve Advisors)

Materials- Qutline of Issues Analyzed
PowerPoint Presentation

August 11, 2021, 12:00 p.m. — 2:00 p.m. Presentation

Structural Engineering Presentation

Presenter- Tom Grogan, Committee Chair of Licensure and
former President, The Florida Structural Engineers
Association
Materials- PowerPoint Presentation
August 11, 2021, 2:00 p.m. — 3:00 p.m. Task Force Meeting
August 18, 2021, 12:00 p.m. — 2:00 p.m. Presentation

Insurance Presentation

Presenters- Andrea Northrop, Esq.
David Thompson, CPCU, AAI, API, CRIS

Materials- PowerPoint Presentation
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August 25, 2021, 12:00 p.m. — 2:00 p.m. Presentation

Building Officials Presentation

Presenters- Building Officials Association of Florida
Kathy Croteau, President
Sean Flanagan, Treasurer (City of Coconut Creek)
Clay Parker, Past President (City of Sunny Isles)

Materials- PowerPoint
August 25, 2021, 5:00 p.m. — 7:30 p.m. Task Force Meeting
September 1, 2021, 12:00 p.m. — 2:00 p.m. Presentations

Community Association Management Presentations; CEOMC and CAI

Presenters- CEOMC (Chief Executive Officers of
Management Companies)
Josh Burkett, Anderson Consulting
Debbie Reinhardt, Resource Property
Management, CEO, CFO, CMCA, AMS, PCAM
Materials- PowerPoint Presentation

Presenters- CAl Legislative Alliance, Florida (Community
Association Institute)
Travis Moore, Moore Relations, Inc.
Dawn Bauman, Senior VP of Governmental
and Public Affairs
Dominick Scannavino, LCAM

Materials- PowerPoint Presentation
September 2, 2021, 5:00 p.m. —7:30 p.m. Task Force Meeting
September 8, 2021, 12:00 p.m. — 2:00 p.m. Presentations

Florida Association of Realtors Presentation

Presenters- Trey Goldman, Esquire,

Wesley Ulloa, Realtor
Keith Woods, Realtor

Danielle Blake, Realtor

Materials- Outline of Issues

37

136



Resiliency and Environmental Engineering Presentation

Presenter- Roberto Balbis, PE
Representative Projects
Materials- Report
September 8, 2021, 5:00 p.m. - 7:15 p.m. Task Force Meeting
September 15, 2021, 12:00 p.m.- 2:00 p.m. Presentation

Department of Business and Professional Regulation Presentation

Presenters- Julie . Brown, Secretary, DBPR
CJ Aulet, Director, Division of Condominiums,
Timeshares and Mobile Homes

September 22, 2021, 12:00 p.m. — 2:00 p.m. Task Force Meeting
September 22, 2021, 5:00 p.m. — 7:00 p.m. Task Force Meeting
September 29, 2021, 12:00 p.m. - 2:00 p.m. Task Force Meeting
September 29, 2021, 5:00 p.m. - 7:00 p.m. Task Force Meeting
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APPENDIX B
Observers

Florida Senate, Insurance & Banking Subcommittee
Florida Senate, Regulatory Reform Subcommittee
Florida Senate, Committee on Community Affairs
Florida House, Commerce Committee

Florida Department of Business and Professional
Regulation

Division of Condominiums, Timeshares and Mobile Homes
Florida Department of Financial Services
Miami-Dade Office of Consumer Protection

Florida League of Cities, Inc.

Florida Association of Realtors

The Florida Bar

39

138



APPENDIX C

TASK FORCE BIOGRAPHIES

Sklar, William P.

Adams, Joseph E.

Blanch, Ivette Machado

Davies, Christopher N.

Dobrev, Alexander — Technical Advisor
Dunbar, Peter M.

Gelfand, Michael J.

Hertz, Allison - Reporter

Rodriguez, Jose A.

Rolando, Margaret A. (“Peggy”)

40

139



William P. Sklar, Esq.
Carlton Fields
Tallahassee and West Palm Beach, Florida

Mr. Sklar is Of Counsel to the law firm of Carlton Fields and former Managing Partner of the
West Palm Beach office of another national law firm. Mr. Sklar is Board Certified in Real Estate
Law and Condominium and Planned Development Law by the Florida Bar. He received his
B.B.A. (Magna Cum Laude) and J.D. from the University of Miami. He is admitted to practice in
Florida and New York and the Bar of the United States Supreme Court and Eleventh Circuit Court
of Appeals.

Mr. Sklar's law practice includes representation of developers and lenders in a broad range of
planning, drafting and development of residential, commercial and complex mixed-use
condominiums and planned developments. Additionally, Mr. Sklar serves as regulatory counsel
to developers and lenders relative to compliance under numerous federal, state and local statutes,
regulations and ordinances, including, for example, the Interstate Land Sales Full Disclosure Act
(ILSFDA), Fair Housing Act, Florida Condominium and Homeowners Association Acts and
numerous other laws and regulations affecting real estate development and transactions.
Additionally, he has represented parties in a wide variety of real estate transactional and financing
matters, as well as land use matters.

Mr. Sklar is an Adjunct Professor of Law at the University of Miami School of Law and a
member of the faculty of the LLM graduate law program in real property, teaching courses in
condominium and planned development law and a related drafting and litigation workshop since
1980. Mr. Sklar is Director of the University of Miami's Boyer Institute on Condominium and
Cluster Developments.

Mr. Sklar is the co-author of a two-volume casebook, "Cases and Materials on Condominium and
Cluster Housing"; and former co-editor of Professor Ralph Boyer's treatise, "Florida Real Estate
Transactions"; author of "The Wrap Around Mortgage — Its Uses and Consequences”; Lawyer's
Title Guaranty Fund Notes, 1979; co-author of "Commercial Condominiums: Planning and
Drafting Considerations", October, 1982 Florida Bar Journal; co-author of "Garn-St. Germain
Revisited", June 1984 Florida Bar Journal; Author: "1988 Survey of Florida Real Property Law",
Nova Law Review, Spring, 1989; author of "Interstate Land Sales", Chapter 29 of The American
Law of Real Property, 1993; author of "Concept of Condominium Ownership"”, Chapter 1 of
Florida Condominium and Homeowner Association Law and Practice, 1996; co-author of "The
interstate Land Sales Full Disclosure Act's Two-Year Completion Exemption", February, 1999,
Florida-Bar Journal; co-author of “New Condominium Exemption to the Interstate Land Sales Full
Disclosure Act’, March 2015, Florida Bar Journal; and co-author of “Florida Community
Associations vs. AIRBNB and VRBO in Florida”, Florida 2017, Florida Bar Journal.

Mr. Sklar is a Supreme Court of Florida Certified Circuit and County Court Mediator. He is a
member of both the Florida Bar and American Bar Association Real Property, Probate and Trust
(RPPTL) Section's Committee on Condominium and Cooperative Housing; immediate past
Chairman of the Condominium and Planned Development Committee of the RPPTL Section
of the Florida Bar; former member of the Florida Bar Condominium and Planned Development
Law Certification Committee; Former Chairman of the American Bar Association General
Practice Section's Sub-Committee on Condominium and Cooperative Housing; Fellow and
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member of the Board of Governors and Executive Committee of the American College of Real
Estate Lawyers (ACREL), and College of Community Association Lawyers. Mr. Sklar is a
member of the Executive Council of the Florida Bar Real Property, Probate and Trust Law
Section and served as Co-Editor of the Section's monthly column in the Florida Bar Journal from
2000 to 2012. Mr. Sklar is a frequent lecturer to the Florida Bar Real Property, Probate and
Trust Law Section, speaking at its Condominium and Planned Development Law Seminar;
Legislative Update; and Real Estate Certification Review Course, as well as being a regular
faculty member at the University of Miami Institute. Mr. Sklar is the recipient of the 2017 John
Arthur Jones Service Award from the Florida Bar RPPTL Section. Mr. Sklar currently serves as
the Chair of the Florida Bar RPPTL Section’s Condominium Law and Policy Life Safety Advisory
Task Force.

In 2003-2004, Mr. Sklar served as Co-Chair of Governor Bush's Homeowners Association Task
Force, responsible for legislative reform of Florida's Homeowners Association Statute (Chapter
720). Mr. Sklar is a recipient of the 2002 Lynford Lardner Community Service Award,
recognizing continuing leadership in community service throughout South Florida, serves as
President of Genetic Information to Stop Breast and Ovarian Cancer, Inc. a non-profit
organization dedicated to educating the public on the benefits of genetic testing, and is a former
member of the Board of Directors of Richard Kann Melanoma Foundation dedicated to education
and prevention of melanoma and other skin cancers. Mr. Sklar is the recipient of the University
of Miami School of Law's 2012 Alumni Achievement Award.
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Joseph E. Adams, Esq.
Becker Lawyers
Ft. Myers and Naples, Florida

Mr. Adams has concentrated his legal practice in the area of Condominium and Planned
Development Law for nearly 35 years. During his career, Mr. Adams has provided legal counsel
to over one thousand community associations, primarily in Southwest Florida, where he serves
as the Managing Shareholder of Becker's Naples and Fort Myers offices. Mr. Adams is a Florida
Bar Board Certified Specialist in Condominium and Planned Development Law.

RECOGNITIONS

e Martindale-Hubbel, A.V. Rated
¢ Florida Trend, Legal Elite Hall of Fame
e Fellow, College of Community Association Lawyers

PROFESSIONAL ACTIVITIES

e Co-Chair; Condominium and Planned Unit Development Committee of the Real Property,
Probate and Trust Law Section of the Florida Bar

e Former Chair; Florida Bar Condominium and Planned Development Certification
Committee

e Former Chair; Florida Advisory Council on Condominiums

e Former Chair; Community Associations Institute, Florida Legislative Alliance

e Former Member; Governor’'s Task Force on Homeowners’ Association Legislation

Mr. Adams is a frequent writer, speaker, and legislative contributor regarding Florida
condominium and planned development law. In addition to 3 published law review articles, Mr.
Adams has published numerous articles, including “Defending My-Our Castle (A Look at Gun
Regulation by Community Associations),” The Florida Bar Journal (December 2016). His writings
have been cited in Florida’s appellate courts and in the Florida Statutes Annotated as legal
authority. He has also been the author of a weekly newspaper column/blog involving community
association law since 1996.
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Ivette Machado Blanch, Esq.
Siegfried Rivera
Miami, Florida

Ivette Machado Blanch is a shareholder of Siegfried Rivera who specializes in Condominium
Law and Community Association Law.

While at the University of Miami School of Law, she served as an Articles and Comments Editor
for the University of Miami Business Law Review. Additionally, she participated in the University
of Miami Academic Achievement Program, where she served as a Dean's Fellow for
Constitutional Criminal Procedure. Ms. Blanch is a member of the Order of Coif. She is admitted
to the Florida Bar and is currently a member of the Cuban American Bar Association. In addition,
Ms. Blanch co-authored a chapter in the Third Edition of the Florida Condominium and Community
Association Law Manual published by The Florida Bar, entitled "The Role of the Association In

Condominium Operations."
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Christopher N. Davies, Esq.
Dentons Cohen & Grigsby, PC
Naples, Florida

Mr. Davies has focused his practice on providing advice to condominium, cooperative and
homeowner associations in Southwest Florida for the past three decades. Chris is a Director at
Dentons Cohen & Grigsby, PC, and is Chair of the Firm’s Florida Real Estate Practice Group. He
is the past Chair of The Florida Bar’s Board Certification Committee in Condominium and Planned
Development Law. He served as former Vice Chair of The Florida Bar Condominium and Planned
Development Law Committee for several years.

Chris was appointed to the Florida Condominium Study Commission by Governor Bob Martinez
in 1990, and worked on the extensive revisions to the condominium laws at that time. He has

been a member of the faculty of the University of Miami Law Center Institute on Condominium
and Cluster Developments on numerous occasions.
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Alexander Dobrev, Esq.
Lowndes, Drosdick, Doster, Kantor & Reed, P.A.
Orlando, Florida

Alex Dobrev is a Shareholder and chairs the firm’s Multifamily & Condominium Group. He also
serves as the Vice-Chair of the Condominium & Planned Development Committee of the Florida
Bar, as well as its legislative Chair.

Since the recession, Alex has focused a substantial portion of his practice on distressed
properties acquisitions, operations and dispositions. In the context of “broken” or “fractured”
condominium projects in particular, he often works with lenders, bulk investors, and receivers, in
order to evaluate and implement exit strategies, including possible unwinding of the condominium
regime, while identifying and minimizing potential successor developer liabilities and related risks.

In addition, Alex counsels clients regarding Interstate Land Sales Full Disclosure Act (ILSA)
compliance matters, including full and partial exemptions from the Act and overall offering
structure.

RECOGNITION
o Listed in Best Lawyers in America 2014-2020
e 2018 Rising Star Award by the Real Property, Probate and Trust Law Section of The
Florida Bar
Recognized as “Florida’s Legal Elite,” 2017 by Florida Trend Magazine
Recognized as a Florida Legal Elite “Up & Comer,” 2011-2012 by Florida Trend Magazine
Recognized as “Florida Super Lawyers” 2018 by Super Lawyers Magazine
Recognized as “Florida Rising Stars” 2011 by Super Lawyers Magazine
Orlando Business Journal’s 10 Businessmen to Watch 2010
Highlighted in the Legal 500, 2010

PROFESSIONAL CERTIFICATIONS & MEMBERSHIPS
¢ Vice Chair and Legislative Chair, Condominium & Planned Development Committee of
Real Property, Probate and Trust Law Section of the Florida Bar
o Executive Council Member, Real Property, Probate and Trust Law Section of the Florida
Bar
e Board of Directors, NAIOP, the Commercial Real Estate Development Association,
Central Florida Chapter 2004-2010

e Orange County Bar Association

e The Florida Bar

¢ American Bar Association

e Meritas Leadership Institute 2011
Admitted

e The Florida Bar, 2001

Education
e Georgetown University Law Center (2001)
o Duke University (magna cum laude, 1998)
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Peter M. Dunbar, Esq.
Dean Mead & Dunbar
Tallahassee, Florida

Peter M. Dunbar is managing shareholder of Dean, Mead & Dunbar’s Tallahassee office.
Mr. Dunbar’s practice focuses on governmental, administrative, and real property law. He
began his long career in Florida government in 1967 as staff director in the Florida House
of Representatives. Mr. Dunbar later served for five terms as a distinguished member of
the Florida House representing Pinellas and Pasco counties in the Florida Legislature.
Upon leaving the Legislature, he held the posts of General Counsel and Director of
Legislative Affairs under Governor Bob Martinez and as General Counsel at the
Department of Financial Services. Mr. Dunbar served as Chief of Staff during the
transition from the Martinez administration to the administration of Governor Lawton
Chiles, and he is former Chairman and two-term member of the Florida Ethics
Commission. Currently, Mr. Dunbar serves on the inaugural committee for the
Condominium and Planned Development Law Certification for The Florida Bar.

Mr. Dunbar was admitted to the Florida Bar in 1972. He is a member of the American
College of Real Estate Lawyers, an adjunct professor at Florida State University College
of Law, and has recently been selected by his peers as a member of Florida Trend’s
Florida Legal Elite Hall of Fame.
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Michael J. Gelfand, Esq.
Gelfand & Arpe
West Palm Beach, Florida

Michael J. Gelfand, is dual Florida Bar Board Certified, in Real Estate Law and in Condominium
and Planned Development Law. He is also a Certified Circuit and County Civil Court Mediator,
Homeowners Association Mediator, Arbitrator, and Parliamentarian.

Michael Gelfand, is the senior partner of Gelfand & Arpe, P.A. Located in West Palm Beach, his
firm emphasizes a community association law practice, counseling associations and owners how
to set legitimate goals and how to effectively achieve those goals.

Mr. Gelfand is a Past Chair of The Florida Bar’s Real Property, Probate and Trust Law Section,
the Bar’s largest section with over 10,000 members. He served as the Section’s Real Property
Division Director and chaired the Legislative Review Committee and Condominium and Planned
Development Committee. He also chaired the Palm Beach County Bar's Community Association
Law Continuing Legal Education Committee.

He served many terms as Special Master for the City of Boca Raton after chairing the City’s
Builders Board of Adjustment and Appeals, receiving a City Proclamation for “interpretation and
application, and his overall professionalism and dedication to the City.” He received a
gubernatorial appointment to the Fifteenth Circuit Judicial Nominating Commission. Mr. Gelfand
co-owned ARC Mediation, Palm Beach County=s largest mediation and arbitration firm, for over
a decade.

Michael Gelfand is a sought-after community association law commentator, including
presentations for the American Bar Association, American Legal Institute, American College of
Real Estate Lawyers, The Florida Bar, the University of Miami and the Chautauqua Institute,
among others.

His acclaimed writings include AThe Plaza East Trilogy: Not a Nursery Rhyme, but Scary
Warfare@, The Florida Bar Journal, analyzing the collision between hurricanes and Florida=s
condominium property insurance legislation. The Florida Bar has published his works including
"Alternate Dispute Resolution, Arbitration and Mediation" and "Condominium and Homeowner
Association Liens" and many statutory updates.

Mr. Gelfand’s national recognition includes induction into the College of Community Association
Lawyers, and as a Fellow of the renowned American College of Real Estate Lawyers, including
serving as Chair of ACREL=s Common Interest Ownership Committee.

Michael Gelfand believes in personal community involvement, encouraging all to become involved
in their communities. A recipient of the Palm Beach County Pro Bono Child Advocate of the Year
Award, his public school volunteer efforts include serving as the real estate/construction
appointee on the Palm Beach County School District=s Construction Oversight and Review
Committee, and as a magistrate for the District=s Law Magnet Program. He also chaired the
Youth Orchestra of Palm Beach County, Florida.

P: 561-655-6224 MJGelfand@gelfandarpe.com www.GELFANDARPE.com
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Allison Hertz, Esquire
Kaye, Bender, Rembaum
Palm Beach Gardens, Florida

Allison L. Hertz is a shareholder at Kaye, Bender Rembaum, and is Board Certified in
Condominium and Planned Development Law. Ms. Hertz has exclusively represented
community associations and unit owners since being admitted to the Florida Bar in 2007
and is a Palm Beach County native. She graduated from Rollins College in 2004, and
Nova Southeastern University Shepard Broad Law Center in 2007. Ms. Hertz enjoys
public speaking, including providing Board Certification Courses to volunteer board
members, and providing continuing education courses to property managers. Ms. Hertz
is an active member of the Florida Bar's Condominium & Planned Development
Committee, and she is currently the Co-Vice Chair for the Committee. She is also the
Vice Chair of the Condominium & Planned Development Law Certification Review
Committee. She was recently the Chair of the Condominium & Planned Development
Committee’s Hurricane Protection Subcommittee and a member of the Committee’s
Emergency Powers Task Force. She also serves on the Committee’s Legislative and
Nonresidential/Mixed Use Condominium Subcommittees. Ms. Hertz prides herself on
providing a practical, real-world approach to solving her clients’ legal issues.
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Jose A. Rodriguez
Rennert Vogel Mandler & Rodriguez
Miami, Florida

Jose A. Rodriguez has a diverse practice focusing primarily on real estate and corporate
law. He has extensive experience dealing with the needs of Latin American and international
clients and represents several prominent South Florida real estate developers and high net
worth entrepreneurs. He has dedicated himself to structuring complex business and real
estate ventures, corporate matters, work-outs of distressed real property and coordinating
the closings of real estate related financing. Mr. Rodriguez takes a practical, goal-oriented
approach to complex business and real estate ventures, which has assisted his clients in
accomplishing their unique objectives.

Mr. Rodriguez received his B.S. from Florida State University and J.D. with Honors from
Nova Southeastern University.
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Margaret A. Rolando
Shutts & Bowen, LLP
Miami, Florida

Margaret A. (“Peggy”) Rolando has been a partner in Shutts & Bowen'’s real estate department
since 1984. She is Board Certified in Real Estate and Condominium and Planned Development Law
and is “AV” rated. Ms. Rolando was a Co-Chair of the Board of Governors of the American College
of Real Estate Lawyers (ACREL) and past chair (2013-14) of the Real Property, Probate and Trust
Law Section of The Florida Bar. She was also a member of The Florida Bar Committee on
Condominiums and Planned Developments. She is a member of the Condominium and Planned
Development Law Certification Committee and served as Chair during its inaugural term, 2016-2018.

Ms. Rolando has extensive experience in the acquisition, development, sale, financing and operation
of large scale real estate projects. She regularly counsels clients on the creation and operation of
condominiums, planned developments, mixed use projects, resorts, clubs and hotels, including
regulatory matters, development, structuring, restructuring, documentation, termination and
management. She has particular expertise in termination of condominiums having chaired or
participated in the subcommittees responsible for drafting proposed statutory revisions to the
termination provisions in the Florida Condominium Act and represents clients in pursuing efficient
and effective termination strategies.

Ms. Rolando was a co-presenter on “Structuring and Operating Phase and Series (Multi-
Condominium) Condominium Developments” at the Institute on Condominiums and Cluster
Developments, sponsored by University of Miami School of Law in 2018. She has also spoken at
the Institute on condominium terminations in 2015 on “Condominium Reversions - The Unspoken
Condominium Termination Opportunity - Issues, Policies and Solutions - Recent Statutory
Developments,” in 2014 on “Condominium Termination: Challenges, Issues and Unique Fact
Patterns,” in 2008 on “Termination: Effects of New Legislation on Condo Regimes — Natural vs.
Developer-Made Disasters and Fixes,” and in 2005 on “Termination Issues & Proposed Solutions —
Facilitating Reconstruction and Redevelopment.”

Peggy has lectured on “Condominium Construction Loans” at the seminar The Ins and Outs of
Community Association Law 2017 sponsored by The Florida Bar, Real Property, Probate and Trust
Law Section and the Condominium and Planned Development Committee. She is a respected
speaker at the national level on development, workouts and structuring of condominiums and
planned developments. She served on the faculty of the advanced seminar “Drafting Documents
for Condominiums, Planned Communities and New Urbanism Developments” sponsored by the
American Law Institute-American Bar Association (ALI-ABA) in 2005-2009. She planned and
presented an ALI-ABA seminar in 2012 on "Bulk Sales and Purchases of Distressed Condominium
Units." She also participated in two ALI-ABA seminars in 2009, one on “Condos & Planned
Communities: Bulk Sale of Units, Homes and Lots in Today’s Shifting Economy" and another on
“ILSA [Interstate Land Sales Full Disclosure Act]: The Sword and Shield of Residential Real Estate
Contracts.” She spoke on “The Condo Glut - A Survival Guide for Condominium Workouts" at the
Fall 2007 meeting of ACREL. Ms. Rolando lectured at several seminars on workouts of distressed
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condominium projects, including webinars in 2007 and 2008 sponsored by ALI-ABA.

Her publications include articles in The Practical Real Estate Lawyer on "Making and Encouraging
Pre-Sale Disclosures" (July, 2007) and on “Governing Documents for Mixed Use Developments”
(January, 2006). She also co-authored “Planning and Structuring Real Estate Developments Using
Condominium and Owners’ Associations,” Chapter 3 (formerly Chapter 2) of Florida Condominium
and Community Association Law published by The Florida Bar (2007, revised 2011, 2015 and 2018).

Ms. Rolando graduated magna cum laude from Spring Hill College and received her M.A. and J.D.
with honors from Florida State University.
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APPENDIX D
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Building Officials of Florida



Building Officials Association of Florida — Presentation to Florida Bar Condominium Law & Policy
Taskforce on Safety: 40-Yar Recertification of Buildings

Co-Presenters
Kathleen Croteau, BOAF President, CAP Government
Clay Parker, BOAF Past President, City of Sunny Isles Beach (Miami-Dade County)

Sean Flanagan, BOAF Treasurer, City of Coconut Creek (Broward County)

Presentation Outline

Recertification of Buildings
Notification Process
Notification Process Timeline
Building Department Process
Findings

Lack of Compliance
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Kathleen Croteau

Kathleen Croteau is a Building Official and Certified Floodplain Manager for CAP Government, Inc. and
the current president for the Building Officials Association of Florida (BOAF). Kathleen was the State of
Florida Building Official of the year in 2020 and serves on International Code Councils {ICC) Damage
Assessment committee and BOAF's Mutual Aid Chair. Previously Kathleen was the president of a
structural steel and ornamental iron company for 15 years, Deputy Building Official of the City of Cape
Coral and Building Official for Sarasota County.

155



Sean Flanagan
Deputy Building Official
City of Coconut Creek
4800 W. Copans Road
Coconut Creek, FL 33063
954-973-6750
954-956-1517 fax
www.coconutcreek.net

Sean is the Deputy Building Official in Coconut Creek, Fl. where he has spent the last fourteen years of
his over twenty year career in building code enforcement. Sean started his tenure at Coconut Creek as
an Inspector/ Plans Examiner, advancing to Chief Structural Inspector and then to Deputy Building
Official in 2014. In addition to his duties as Deputy Building Official, Sean serves on the City’s
Development Review Committee, Green Initiative and City Projects Committees. He has developed a
career path program for an Apprentice Structural Inspector and serves as a mentor to junior inspectors
and plans examiners. Sean started in the construction industry 45 years ago, beginning as a Mason
Tender until starting his building code inspector career at the City of Coral Springs, Fl.

Outside of his duties at Coconut Creek, he has been an active member of the Broward Chapter (BOIEA)
for the past twenty years. He has served on the Board of Directors for ten years; Treasurer for five
years; 1% 2" and 3™ Vice Presidents; President in 2019; Current Past President. He has served on the
following Broward Chapter committees — Education; By Laws; Legislative Affairs; Scholarship; Building
Safety Month; Annual Picnic/Barbeque. Sean has also served on the Broward County Permitting Action
Team, Broward County MOT Accessibility Workshop and Governors Workforce Taskforce Workshop.
Currently Sean is the BOAF Executive Board Committee Treasurer and serving on the BOAF Legislative
Affairs Committee.

Sean lives in Boca Raton, FL. When not at work he enjoys playing golf and spending time with parents
and sister who have recently relocated from New Jersey.

EDUCATION & CREDENTIALS

Florida Standard Inspector License BN 3912

Florida Standard Plans Examiner License PX 2218

Florida Building Code Administrator License BU 2048
Florida Certified General Contractor License CGC 060821
Bachelors of Science Degree in Mathematical Physics 1988
Broward County, FL. Plans Examiner of the Year 2017
Broward Chapter BOIEA Honorary Lifetime Member 2019

International Code Council (ICC) Leadership Award 2019
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Clayton Parker

| have been in the Construction industry for over 60 years, starting with my enlistment into the U.S. Army
at the age of 18, where | was in the Combat Engineers, building bridges, barracks, airfield runways, etc.
Worked as a laborer (union) and eventually became a Journeyman (union) carpenter, doing all phases of
construction from single family residence to commercial residential (high-rise) and commercial.

Became Florida Certified General Contractor 46 years ago in 1975 and remain current.
| have been actively employed in local government for the last 38 years with two jobs.

Was Certified as Building Inspector, Plan Examiner and Building Code Administrator during my
employment at the City of Fort Lauderdale from 1983 to 2000. My last title before retirement was

Assistant Building Official.
I am currently employed by the City of Sunny Isles Beach as their Chief Building Official and have no plans

for retirement.
Organizations,
Currently a Technical Advisor to the Executive Board of the {BOAF) Building Officials Association of Florida

Previous Five years served every position of the Executive Board, Secretary, Treasurer, Vice President,
President and Past President.

Served every position of the (SFBOA) South Florida Building Officials Association, a chapter of the BOAF.
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Building Officials Association of Florida

Kathleen Croteau, BOAF President
CAP Government

Clay Parker, BOAF Past President
City of Sunny Isles Beach (Miami-Dade County)

Sean Flanagan, BOAF Treasurer
City of Coconut Creek (Broward County)




40-Year Recertification of
Buildings

Text here




Recertfication of Buildings
Broward and Miami Dade Counties

» 40 year-Structural condition inspection and report

* Inspection to confirm general structural and
electrical condition

» Letter of Acceptance issued when safe for
continued occupancy

160



Notification Process

- Annual Notification from property appraiser

* Building Official sends Notice of Required
Inspection to property owner(s)

* Property owners 90 Day compliance period to
submit signed and sealed inspection report




Notification Process

BROWARD COUNTY BUILDING SAFETY
INSPECTION PROGRAM YEARLY SCHEDULE

JUNE (Preceding the specified calendar year)
Board of Rules and Appeals obtains building data

from Property Appraisers Office and forwards it to
each city.

JUNE - AUGUST
Building Officials must notify property owners whose
buildings are subject to the Safety Inspection Program for
the specified calendar year.

SEPTEMBER - OCTOBER - NOVEMBER (No later than)
90 day period for property owners to retumn structural
and electrical check list to the City/County

DECEMBER through MAY (No later than)
180 day period of time for those buildings requiring
structural or electrical repairs to complete the work.
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Building Department Process

* Report received by Building Official’s office, file
created

* Report evaluated by Building Official’s office

* Results of report documented in permit file




Findings

» |If compliant, Letter of Acceptance mailed

 |f remediation work is outlined in report, permit is
obtained

* Permit is tracked until proposed work is
completed and a Letter of Acceptance is issued




Lack of Compliance

* Notice of Violation issued to property owner

- Special Magistrate quasi-judicial enforcement
process

» Unsafe recommendation building posted
* Imminent Danger building evacuated
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Questions
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Florida Structural Engineers
Association
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STRUCTURAL ENGINEERING
LICENSURE
FOR FLORIDA

Prepared for Florida Bar Association
By Thomas A. Grogan Jr., PE

FSEA Licensure Committee Chair
08.11.2021



IN THE
BEGINNING...
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- THERE WERE TWO TYPES OF
ENGINEERING:

+ CIVIL
- MILITARY

- AS TIME WENT ON AND MORE
DISCIPLINES WERE

DEVELOPED WE THEN ADDED:
- CHEMICAL

- CONTROL SYSTEMS

- MECHANICAL

- ELECTRICAL

* FIRE PROTECTION

* NUCLEAR

* PETROLEUM



- CIVIL AND MILITARY BOTH
INCLUDED:

- ROADS
- BRIDGES
- TRAFFIC PLANNING

IN THE - LAND DEVELOPMENT

BEGINNING... * SURVEYING

o - WATER/WASTEWATER
- GEOTECHNICAL

- ENVIRONMENTAL
- STRUCTURAL
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3
R Sy, Fuies M

170




WHY CREATE A PROFESSIONAL
STRUCTURAL ENGINEERING
LICENSE
IN FLORIDA?
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DECREASE IN
ENGINEERING
EDUCATION
REQUIREMENTS

ADVANCED DESIGN
SOFTWARE USED BY
LESS-QUALIFIED
ENGINEERS

INADEQUATE
STRUCTURAL PLAN
REVIEWS
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NATIONAL STRUCTURAL
FAILURES




NATIONAL STRUCTURAL

FAILURES
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NATIONAL STRUCTURAL
FAILURES
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STRUCTURAL FAILURES IN
FLORIDA
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STRUCTURAL FAILURES IN
FLORIDA
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FLORIDA BUILDINGS THAT
PERFORMED POORLY




LEE COUNTY HOSPITAL - HURRICANE CHARLEY: THE

6 STORY HOSPITAL WATER INTRUSION FROM THE
ROOF, EXTERIOR CLADDING AND
WINDOWS CAUSED THE ENTIRE
HOSPITAL TO BE EVACUATED.

HENDRY COUNTY SHERRIF’'S - THE BUILDING WAS SHUT DOWN
OFFICE DUE TO HURRICANE DAMAGE
CLEWISTON AND WAS NEVER OCCUPIED
AGAIN BY THE SHERRIF'S OFFICE
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OTHER FLORIDA STRUCTURES RENDERED INOPERABLE BY
ARIOUS HURRICANE WIND EVENTS

CHARLOTTE COUNTY
EMERGENCY OPERATIONS
CENTER (EOC)

CITY OF PANAMA CITY
MUNICIPAL CENTER
INCLUDING THE BUILDING
DEPARTMENT

PANAMA CITY, FL

PORT CHARLOTTE MUNICIPAL
CENTER
INCLUDING THE BUILDING
DEPARTMENT
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OTHER FLORIDA STRUCTURES RENDERED INOPERABLE BY
VARIOUS HURRICANE WIND EVENTS

FIRE STATION
CITY OF PORT CHARLOTTE

SEVERAL SCHOOLS IN
CHARLOTTE COUNTY, LEE
COUNTY, BAY COUNTY,
HENDRY COUNTY

BEING USED AS EMERGENCY
EVACUATION CENTERS
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HISTORY OF
STRUCTURAL LICENSING




CURRENT STATUS OF OTHER
STATES
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OTHER INTERESTING FACTS]

OVER THE PAST 30 YEARS, MORE THAN 275* P.E.s HAVE
BEED DISCIPLINED BY THE FLORIDA BOARD OF
PROFESSIONAL ENGINEERS FOR PRACTICING S.E. OUTSIDE

THEIR AREA OF COMPETENCY CAUSING A MAJOR
PROBLEM FOR THE BOARD.

THIS LICENSE, SUPPORTED BY THE BOARD,
WILL CORRECT THIS ISSUE

* A significant percentage of all disciplined engineers




Average Claim Severity 2011-2017
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OTHER INTERESTING FACTS
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SIMPLE

SUBMIT AN AFFIDAVIT
ATTESTING TO STRUCTURAL
ENGINEERING EXPERIENCE /
COMPETENCY TO FBPE.

THERE WILL BE A
ONE-YEAR
GRANDFATHERING
PERIOD.
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REGISTRATION

PROCESS
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Reserves and Reserve Studies
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Reserves and
Reserve
Studies

A report for the Florida Condominium
Law and Policy Life Safety Advisory
Task Force
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Overview

* The role of a reserve study and how it is
prepared

What can a reserve study can tell us

Who's qualified to do a reserve study

Recommended changes to Florida’s
condominium law on reserves

Closing



Dreux Isaac Matt Kuisle

Architect Civil Engineer
32 Years of RS Experience 21 Years of RS Experience
2,000+ Florida Association Clients 2,000+ Florida Association Clients
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Dreux Isaac

Dreux Isaac is President of Dreux Isaac & Associates, a company
started in 1989 that specializes in performing reserve studies and
insurance appraisals. Dreux has over 38 years of experience in the
construction industry as a reserve study analyst, insurance value

appraiser, architect, draftsman, and estimator.

In addition to performing thousands of reserve studies and insurance
appraisals over the past 32 years Dreux has been a speaker at
industry seminars, continuing education courses, and various

organization meetings involved in the resot and community

association industry, as well as a guest on local TV shows.

Born and raised in New Orleans, Dreux earned his Bachelor of Architecture degree from LSU. Dreux has
been a member of the American Association of Cost Engineers, the American Society of Appraisers,
Association of Construction Inspectors, Jaycees International, and the Foundation for Architectural

Education at LSU.

Dreux is current president of his homeowners association and was past president at the homeowners

association where he previously lived.

Dreux currently resides in Winter Park, Florida with his wife of 25+ years where they have raised their three

boys.
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Matthew C. Kuisle, P.E., RS, PRA

Matthew C. Kuisle is a Director and Shareholder of Reserve Advisors,
Inc.  Mr. Kuisle is responsible for the overall management and
administration of the firm's Southeast regional office in Tampa, FL. He
oversees sales, business development and engineering production staff
serving Florida, Georgia, Tennessee and the Carolinas. Mr. Kuisle has
conducted hundreds of reserve study assignments throughout the
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